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Docket Entries 
Date Filings—Proceedings 
1967 
April 26—Complaint filed 
April 26—Summons issued 
June 23—Answer of defendant, filed 


1968 
December 6—Plaintiffs’ trial brief, filed 


December 11—Trial begun before the Court, McGuire, J.; 
testimony received; respited until December 12, 1968. 


December 12—Trial resumed; additional testimony re- 
ceived; taken under advisement by the Court, McGuire, 
J. 


1969 


April 21—Transeript of Proceedings before the Court 
(McGuire, J.) on December 11 and 12, 1968, filed. 


May 1—Memorandum brief for defendant, filed. 


May 21—Memorandum to Clerk by the Court (McGuire, J.), 
finding for defendant 


October 2—Judgment dismissing the complaint of plaintiffs 
November 3—Notice of appeal of plaintiffs, filed 


November 3—Deposit by plaintiffs of $250.00 cash for cost 
bond on appeal 
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{Filed April 26, 1967] 


IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


Civil Action No. 1025-67 
Complaint for Issuance of Patent 


Pro-Cot Corporation 
1940 West Carroll Avenue 
Chicago, Illinois 60612 


and 


Justin MELvIn Mickevicz 
937 West Castlewood Terrace 

Chicago, Illinois 60640 
Plaintiffs 


vs. 


THe CoMMISSIONER oF PaTENts, 
Washington, D. C. 20231 
Defendant 
Complaint 

1. This action arises under the Patent Act of July 19, 
1952, Public Law 593, 82nd Congress, 2nd Session, Title 35, 
United States Code (C. 950, Sec. 1, 66 Stat. 792), and is 
brought pursuant to the provisions of 35 U.S.C.A., See. 
145; 


2. This Court has jurisdiction under the provisions of 
the Patent Act of 1952, 35 U.S.C.A., Sec. 145 and 28 
US.C.A,, See. 1338(a) ; 


3. Plaintiff, Pro-Col Corporation, is a corporation duly 
organized and existing under the laws of the State of Dli- 
nois, and has its general offices at 1940 West Carroll Avenue, 
Chicago, Cook County, Illinois; 


4. Plaintiff, Justin Melvin Mickervicz, (hereinafter some- 
times referred to as ‘‘applicant’’ is the inventor of the 
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subject matter of the invention claimed in an application 
for patent duly filed in the United States Patent Office on 
October 13, 1965, for a new, novel, and useful improve- 
ment in ‘*Food Products and Method for Preparing the 
Same”. Said application, Serial No. 495,389, is a con- 
tinuation-in-part of applicant’s earlier application, Serial 
No. 428,615, filed January 28, 1965, which, in turn, was 
& continuation-in-part of applicant’s earlier application, 
Serial No. 241,825, filed December 3, 1962, and said ap- 
plication, Serial No. 428,615 was also a consolidation of 
two earlier applications of applicant, namely Serial No. 
275,242, filed April 24, 1963, and Serial No. 296,384, filed 
July 19, 1963, all of which, except said application Serial 
No. 495,389, are now abandoned; 


5. Defendant, Commissioner of Patents, in his official 
capacity, is a resident of the District of Columbia and is 
sued in his official capacity as the Commissioner of Pat- 
ents of the United States of America; 


6. Plaintiff, Pro-Col Corporation, is, by assignment from 
plaintiff, Justin Melvin Mickevicz, the owner of the entire 
and undivided right, title and interest in and to said ap- 
plication, Serial No. 495,389, and is the owner of the entire 
right, title and interest in and to the inventions disclosed 
and/or claimed in said application; 


7. Application Serial No. 495,389, was filed in accord- 
ance with the provisions of the Patent Act of 1952, in- 
cluding Chapter 11 thereof, and the Rules of Practice 
applicable thereto; it was acted upon by the Primary 
Examiner who allowed Claims 1 and 2 of said application 
which are directed to a method of making an edible brown 
sugar product, but finally refused to allow Claims 3 and 
4 which are directed to an edible free-flowing brown sugar 
product as disclosed in said application, resolving doubt, 
if any, as to patentability against applicant. Applicant 
duly appealed from the final rejection of the Primary Ex- 
aminer to the Patent Office Board of Appeals which, on 
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February 28, 1967, erroneously sustained the action of the 
Primary Examiner and refused to allow Claims 3 and 4 
of said application, resolving doubt, if any, as to pat- 
entability against applicant. 


8. Plaintiffs are entitled to receive a patent under Chap- 
ter 10 of the Patent Act of 1952, since the invention or 
discovery set forth in Claims 3 and 4 is a new, novel, 
inventive, and useful manufacture or composition of mat- 
ter which was not known or used by others in this country, 
or patented or described in a printed publication in this 
or any foreign country, before the invention thereof by 
the applicant for patent; and the invention was not pat- 
ented or described in a printed publication in this or any 
foreign country, or in public use or on sale in this country 
more than one year prior to the filing of said application, 
Serial No. 495,389, in the United States, or patented or 
described in a printed publication in this or any foreign 
country, or in public use or on sale in this country more 
than a year prior to the filing date of any of his aforesaid 
original applications, Serial No. 241,825, filed December 
8, 1962; Serial No. 275,242, filed April 24, 1963; Serial 
No. 296,384, filed July 19, 1963; and Serial No. 428,615, 
filed January 28, 1965, and they have not abandoned the 
said invention or said application, Serial No. 495,389; and 
the invention was not first patented or caused to be pat- 
ented by the applicant or his legal representatives or as- 
signs in any foreign country prior to the date of the ap- 
plication for patent in the United States on an applica- 
tion filed more than twelve months prior to the filing of 
either of the aforesaid original applications, Serial Nos. 
241,825 ; 275,242 ; 296,384; 428,615 and 495,389 in the United 
States; and the invention was not described in any patent 
granted on any application for patent by another filed 
in the United States before the invention thereof by the 
applicant for patent; and the applicant, Justin Melvin 
Mickevicz, did himself, invent the subject matter sought 
to be patented; and the invention was not made, before 
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the aforesaid applicant’s invention thereof, in this country 
by another who had not abandoned, suppressed, or con- 
cealed it; 


9. Plaintiffs allege that the differences between the 
subject matter sought to be patented and the prior art 
are such that the subject matter of the invention as a 
whole would not have been obvious at the time the in- 
vention was made to a person having ordinary skill in 
the art to which the said subject matter pertains, and 
that the Board of Appeals erred in holding that the in- 
vention, as defined in Claims 3 and 4, is not patentable 
because ‘** * © * a composition of brown sugar and ag- 
gregates of the same nature as here claimed, and having 
free-flowing properties, would have been an obvious one 
under 35 U.S.C. 103 in the light of the entire Battista 
disclosure’’ ; 


10. The Board of Appeals further erred in holding that 
the invention, as defined in Claims 3 and 4, is not pat- 
entable for the reasons set forth in the Examiner’s Answer 

ted November 7, 1966; 


11. Plaintiffs allege that the Board of Appeals erred 
further in not giving proper weight to the affidavits and 
other evidence submitted by plaintiffs to interpret the 
Battista reference and to establish patentability of the in- 
vention over the said reference; 


12. Neither the Primary Examiner who finally rejected 
Claims 3 and 4 of the application in suit, the members 
of the Board of Appeals who affirmed the final rejection 
of said claims by said Primary Examiner nor defendant 
were persons who had ordinary skill in the art of making 
brown sugar, nor did any of them possess expertise in 
such art at the time the claimed invention was made, where- 
fore no presumption of correctness attaches to the con- 
clusion reached by them that the claimed invention would 
have been obvious to one having ordinary skill in said - 
art at the time the claimed invention was made. 
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13. Defendant, Commissioner of Patents, wrongfully re- 
fused and continues to refuse to issue to plaintiffs a patent 
on the invention described and claimed in Claims 3 and 
4 of the aforesaid application, since his refusal was based 
on an interpretation of the teachings of the prior art 
reference to Battista which is erroneous, without factual 
basis, and is contrary to the evidence, the reference failing 
to anticipate, teach, suggest, render obvious and/or dis- 
close plaintiffs’ invention as defined in Claims 3 and 4 
of said application; 


14. Plaintiffs hereby proffer by way of testimony of 
persons who had ordinary skill in the art to which the 
invention pertains, at the time applicant made the invention 
set forth in Claims 3 and 4 of the application in suit, and 
other evidence in character and amount sufficient to prove 
that the action of the Primary Examiner and the Board 
of Appeals, acting under authority of defendant, in re- 
fusing to allow Claims 3 and 4 was without evidence to 
support such action, was clearly erroneous as a matter 
of fact and law, was without rational basis and was con- 
trary to the evidence adduced by applicant to show that 
the claimed invention was not obvious to a person having 
ordinary skill in the art of making brown sugar at the 
time applicant made the claimed invention. 


15. Plaintiffs have taken no appeal to the United States 
Court of Customs and Patent Appeals from the decision 
of the Board of Appeals of the United States Patent Office 
involving said application, Serial No. 495,389: 

16. Plaintiffs allege that they are lawfully entitled to 
receive a patent on said application, Serial No. 495,389, 
filed October 13, 1965, containing Claims 3 and 4, and that 
the defendant wrongfully, erroneously, and without rea- 
sonable basis refuses to issue to plaintiffs a patent con- 
taining said Claims 3 and 4; 


Wuereror:, Plaintiffs pray that this Court adjudge that 
the plaintiffs, according to law, are entitled to receive a 
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patent for their invention as specified in Claims 3 and 4 
of said application, Serial No. 495,389, as well as Claims 
1 and 2 thereof, and that the defendant be authorized and 
directed to issue a patent containing Claims 1 to 4, in- 
elusive, of said application. 


Plaintiffs also pray that they may be granted such other 
or further relief as the Court may deem just. 


Pro-Cot Corporation, 
an Illinois corporation 
and 
Justix Metvix Mickevicz, 
Plaintiffs 


Francis C. Browne 
Attorney for Plaintiffs 
800 Federal Bar Bldg. 
1815 H Street, N. W. 
Washington, D. C. 20006 


Telephone: 638-6181 
Of Counsel for Plaintiffs: 


Browse, Scuvyitezr & BEeveRmcE 
800 Federal Bar Building 
1815 H Street, N. W. 
Washington, D. C. 20006 
638-6181 


Caries B. Caxxox 
135 South LaSalle Street 
Chicago, Illinois 60603 
CEntral 6-1585 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1025-67 


Answer to Complaint 


To the Honorable the Judges of the United States District 
Court for the District of Columbia 


1, 2. Defendant admits the allegations of these para- 
graphs of the complaint. 


3. Defendant admits the allegations of these paragraphs 
of the complaint upon information and belief. 


4. Defendant admits that the individual plaintiff made 
allegations in application Serial No. 495,389, referred to, 
analogous to those made in this paragraph of the complaint. 


5, 6. Defendant admits the allegations of these para- 
graphs of the complaint. 


7. Defendant admits the allegations of the first sentence 
of this paragraph of the complaint, except that which al- 
leges that the primary examiner finally refused to allow 
claims 3 and 4 of application Serial No. 495,389, ‘‘re- 
solving doubt, if any, as to patentability against appli- 
eant’’, which allegation defendant denies, for reasons here- 
inafter given. 


Defendant admits the allegations of the second sen- 
tence of this paragraph, except that which alleges that 
the Board of Appeals erroneously sustained the action 
of the Primary Examiner, which allegation defendant de- 
nies for reasons hereinafter given. 


8. Defendant denies the allegations of this paragraph 
of the complaint alleging that plaintiffs are entitled to 
receive a patent for the reasons alleged, which allegation 
defendant denies for reasons hereinafter given. 
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9-11. Defendant denies the allegations of these para- 
graphs of the complaint for reasons hereinafter given. 


12. Defendant denies the allegations of this paragraph 
of the complaint, for reasons hereinafter given. 


13. Defendant denies the allegations of these paragraphs 
of the complaint, for reasons hereinafter given. 


14. Defendant admits the allegation of this paragraph 
of the complaint that plaintiffs must produce evidence in 
character and amount sufficient to prove that the action 
of the primary examiner and Board of Appeals in re- 
fusing to allow claims 3 and + of application Serial No. 
495,389 was without rational basis, but defendant denies 
all other allegations, for reasons hereinafter given. 


15. Defendant admits the allegations of this paragraph of 
the complaint. 


16. Defendant denies the allegations of this paragraph 
of the complaint, for reasons hereinafter given. 


FurtHer Answeetnc, defendant denies that plaintiffs 
are entitled to receive a patent for the invention specified 
in claims 3 and 4 of application Serial No. 495,389, as re- 
quested in the prayer of the complaint, because said claims 
are not patentable under the law, for the reasons given 
and in view of the prior patent cited and relied upon by 
the examiner in the Examiner’s Answer and by the Board 
of Appeals in its decision in said application. Profert 
of said patent, answer and decision is hereby made. 


Respectfully submitted, 


JosEPH ScHIMMEL 

Solicitor, United States Patent 
Office 

Attorney for the Defendant 
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Transcript of Proceedings 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1025-67 
In the Matter of: 
Pro-Cot Corporation, et al., Plaintiffs, 
v. 
ComMIssIONER OF Patents, Defendant. 


Washington, D. C. 
Wednesday, December 11, 1968 


The above-entitled matter came on for trial before Hox- 
, ORABLE MatTHEw F.. McGume, United States District J: udge, 
| eaage, at 11:00 am. 


APPEARANCES: 


On behalf of the Plaintiffs: 
Cuaries B. Cannon, Esa. 
Francis C. Browne, Eso. 
Auan S. Cooper, Esq. 


On behalf of the Defendant: 
Frep W. SHerwine, Eso., 
Solicitor’s Office. 
es = e e .d e 


[3] PROCEEDINGS 


The Court: Are counsel ready? 

Mr. Browne: We are ready, Your Honor. 

Mr. Sherling: We are ready, Your Honor. 

The Court: You may proceed. 

Mr. Browne: May it please the court, as a preliminary 
matter I would like to move the admission for trial of 
this particular case Mr. Charles Cannon, a member of the 
Bar of Illinois and New York and Alan S. Cooper, a mem- 


be, 
a 


ber of the Bar of the State of Tennessee. I will conduct 
the trial of the case. 

The Court: The motion is granted. 

Mr. Browne: Thank you, Your Honor. 

May it please the court, this is an action brought under 
Title 35. United States Code, Section 145, against the 
Commi: sioner of Patents, seeking an order from this court 
authorizing the Commissioner to issue a patent on an ap- 
plication of Justin Melvin Mickeviez. This is Application 
Serial No. £95,389, filed October 13, 1965. I will also men- 
tion at this point that this application derives from a series 
of earlier applications, all of which disclose the invention 

suit, = earliest of said applications being Application 

ras . 241,825, filed December 3, 1962. I want to [4] 
as ize the year 1962 SoEES the crux oe thisic case is 


the art ee sae Race shipping, and using St sugar 
at that time: in other words, at the time the invention and 
suit was made. 

The claims in suit are two in number as pointed out 
in the trial brief, both directed to a composition of matter. 

The first of the two claims reads as follows: 

Claim 3. A free-flowing edible brown sugar product con- 
sisting of a tacky solid crystalline brown sugar component 
having a moisture content of not substantially less than 
about two per cent and a finely divided edible bond and 
tack-reducing component selected from the group consisting 
of finely divided water-insoluble edible wood cellulose, 
microcrystalline cellulose, and sugar cane cellulose, which 
is present in the said solid crystalline brown sugar 
product within a range of not substantially less than three 
per cent nor substantially more than twelve percent, by 
weight, of the solid crystalline brown sugar component of 
the said edible brown sugar product. 

Claim 4 differs from Claim 3 in that Claim 4 also pro- 
vides for inclusion in the product of an ‘‘edible flavoring 
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material selected from the group consisting of edible [5] 
flavoring fats and oils.’’ 

The application was rejected in the Patent Office by the 
Examiner on a number of references. I will merely men- 
tion the names of the patentees that were cited. We will 
get into more detail. 

The Court: It finally resolved itself around Battista. 

Mr. Browne: They did drop three of the four. 

The Court: We are only concerned with Battista then? 

Mr. Browne: No, we have to take this case in the skill 
of the art as a whole because it will be our object to show 
that the non-caking, free-flowing brown sugar has been 
with us since it was first made, which was many, many 
years. It was not until our inventor, Mr. Mickevicz, that it 
was possible to provide free-flowing edible non-caking 
brown sugar product. The Patent Office will issue a patent, 
but not on the composition and that is all we are concerned 
with here, is the composition. I intend to show even the 
references the Patent Office relied upon, this was a problem 
of long standing in the art and many experts have tried 
to solve the problems. They used many different means 
to solve it. 

There was one further reference to a company pending 
[6] with the Mickeviez application, but it says that you 
cannot mix the cellulose and brown sugar as called for by 
the claim in suit, Claim 3, and come up with a satisfactory 
product. Yet Mr. Mickevicz did come up with a satisfactory 
product and this is the crux of the thing because the ref- 
erence which the Patent Office finally relied upon, Battista, 
in Example 10, is trying to make what is called a peanut 
streussel topping for a bakery product. 

The Court: What is a streussel? 

Mr. Browne: That is what we would ordinarily call 
a coffee cake. Instead of fruit filling it is a streussel. A 
strudel has a fruit filling. 

The Court: The only strudel I am familiar with is like 
an apple strudel. 
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Mr. Browne: And you have the streussel and the strudel. 
And one is the dried product with the crumbs on the top. 
We will put in evidence to show that Battista was not skilled 
in the art of baking brown sugar. He used cellulose. He 
worked and came upon a microcrystalline cellulose material 

hich he found could be blended with high calorie food 
products to reduce the calorie content. In the course of 

i his microcrystalline cellulose sold in the market un- 

the name of Avicel, he mixed a little Avicel with brown 
[7] sugar and then mixed peanut butter in with that and 
put more Avicel in the mixture. That is what Example 10 
of the Battista patent calls for. 

The Examiner in the Patent Office said somewhere in 
that process there would be formed an intermediate product, 
a free-flowing non-caking edible product which consisted 
only of microcrystalline or Avicel or brown sugar. In 
other words, it would have to be some time before the pea- 
nut butter was added. They say the intermediate product 
meets the claim in the suit, Claim 3. It is our contention, 
and it is corroborated by the Graham patent disclosure 
which is after Mr. Mickevicz’ disclosure, still about the 
time the invention was made, that you would not get a 
free-flowing non-caking brown sugar if you mixed Avicel 
and brown sugar. 

In the course of our case we will attempt to show that 
the Board was in error in its surmise or speculation when 
they said with regard to Example 10 of Battista, ‘‘We think 
that the intermediate product would be free-flowing.’’ They 
do not stop there and pitch their rejection on Title 35, 
United States Code 132 in direct anticipation of the suit. 
They rely only on Title 35, United States Code, Section 103, 
which says the composition of matter or the product, 
namely, the free-flowing non-caking edible brown sugar 
would have [8] been obvious to one having ordinary skill 
in the art to which the invention pertains at the time the 
invention was made. Now to use the statutory language it 
says that the invention as a whole would have been obvious 
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to one having ordinary skill in the art at the time the in- 
vention was made. 

The Court: Then I conclude your position is this: The 
standpoint of the Patent Office says take cellulose and 
brown sugar and mix it in the fashion indicated. And then 
they cite on the other hand that if that was so, there is an 
intermediate step disclosed in Battista, which is obvious 
under 103. 

Mr. Brown: They say it would be obvious from Battista 
once you have Avicel and brown sugar in the same en- 
vironment or it would be obvious to one in the brown sugar 
making art to make it under 103. 

The Court: All right. 


(Off the record.) 


Mr. Browne: The criteria laid down by the Supreme 
Court in Graham vs. John Deere and the Colgate case as 
compared with the Adams case was decided by the Supreme 
Court at the same time and made certain guidelines that 
the courts could follow in arriving at the conclusion as to 
whether an invention as a whole would have been obvious 
to one skilled in that art at [9] the time the invention was 
made. I draw the analogy to a person having ordinary 
skill in the art in a situation like this and a man who is 
reasonably prudent under the same or similar circum- 
stances in a negligence case. In the latter, a court can 
easily put itself in the position of a reasonably prudent 
man. In case where you have an art involved, it is diffi- 
cult for the court to put itself in the position of being 
one who has that skill in the art. Therefore, we have to 
bring in witnesses before the court who had ordinary skill 
in the art of making brown sugar at the time this invention 
was made to bring in the clear case of what would as a 
matter of fact have been obvious or was obvious to such 
a person at the time the invention was made. 

Here is where we get down to the matter of the differ- 
ence between basic facts, inferences to be drawn from the 
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facts and the ultimate facts and conclusions to be reached 
on the basis of ultimate facts. We are going to get down 
to basic facts even to the point of bringing before the court 
numerous samples of various mixtures of peanut butter, 
brown sugar, Avicel, because the Board seemed to impugn 
the integrity of Mr. Glabe, who is a food technology expert 
and ran tests, and he is here to testify and vindicate him- 
self. 

[10] We will show by facts in the eyes of the court of 
what it is Battista teaches and why it is that the Graham 
patent, when they say you cannot get a brown sugar product 
by merely mixing it with Avicel, that Graham was correct 
and we are correct that the way you get free-flowing brown 
sugar when using Avicel is by the allowed methods of the 
Mickeviez patent. We do not say that there are no other 
ways of making free-flowing brown sugar. In fact there is 
another way. There is a commercial product on the mar- 
ket put out under the name of Brownulated, and we have 
samples of that material to show and we have a copy of 
the patent in which the Brownulated is made, but it con- 
tains no cellulose. But I do not want to take up too much 
time telling what the witnesses are going to testify to. 

The Court: It is related to only Claims 3 and 4? 

Mr. Browne: Yes. In fact we could focus the strictest 
attention to 3, because all that 4 says is if you want to add 
flavoring oil, you can add that too. So we are really talk- 
ing about Claim 3. 

Mr. Sherling: May it please the court, our case is based 
on obviousness under Section 103 of the statute. I would 
like to read from Section 5 of the Graham vs. John Deere 
case of the Supreme Court in which they said, 

[11] ‘‘The emphasis on non-obviousness is one of inquiry 
not quality and as such comports with the constitutional 
strictness.”’ 

They go on to say the scope and content of prior art 
are to be determined by differences between the prior art 
and claims at issue are to be ascertained and the level of 
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ordinary skill is to be resolved and at this time the obvious- 
ness or non-obviousness is to be determined. 

Now the Patent Office Board of Appeals and Examiner 
came to the reference of Battista. We rely on that refer- 
ence. I would like to say a few words on that reference, 
so I would like to ask if we could introduce our exhibit 
which contains a copy of that reference at this point? 

The Court: I assume there is no objection. 

Mr. Browne: I would not want them in as Defendant’s 
exhibit in the trial of the case because they are duplicates 
of what Plaintiff would put in in its case in chief. 

The Court: That will be put in as a Defendant exhibit 
No. 1 for identification and will be readmissible later on. 


(The matter referred to was marked as Defendant Ex- 
hibit No. 1, for identification.) 


(12] Mr. Browne: The point I am reserving is the Patent 
Office never puts in anything by way of evidence in defense 
of its case. Any exhibit we put in in Plaintiff’s case I want 


to be sure it is marked as Plaintiff’s exhibit. And if de- 
fense does not put in any facts or any tangible evidence to 
rebut it, then I believe we are entitled to judgment. 

The Court: Wait a minute. Let us get this straightened 
out. Defense is Battista fundamentally. 

Mr. Browne: They are asking for a declaratory judg- 
ment. 

Mr. Sherling: The claims in the case are established on 
the Board’s decision citing f ree-flowing brown sugar, edible 
brown sugar, citing tacking brown sugar. I will not quote 
the claims. But I will summarize the principle brown sugar 
mixed with either wood cellulose microcrystalline cellulose, 
the cellulose being not substantially less than three percent 
nor substantially more than 12 percent by weight based 
upon the weight of the brown sugar. 

They claim that free-flowing edible brown sugar product 
is a mixture of brown sugar and cellulose. Now the 
reference teaches generally that microcrystalline cellulose 
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may be mixed with different food products. For example, 
in column 2 beginning with lines 1 through 10, the reference 
[13} teaches that the microcellulose becomes an indistin- 
quishable part of the food with which they are mixed and 
by simulating its eating quality. The reference goes on to 
say at the same point that the aggregate helped to pro- 
vide low calorie food products while yet enabling the prod- 
ucts to meet recognized standards of acceptability, particu- 
larly in respect of the essential property of mouth feel or 
eating quality. In other words, the aggregates afford a re- 
duction in calorie content with no sacrifice of the familiar 
qualities of time-tested foods. 

So the reference is principally to reduce in calorie con- 
tent. In that respect we see the reference used a higher 
proportion of cellulose than the plaintiff in this case uses. 

Now in column 2 of outline 24, the reference speaks of 
an additional advantage. 


‘In other cases, improvements and advantages are real- 
ized in the processing of the food material, as by increasing 


the yield, or simplifying the handling of oily or sticky ma- 
terials.’” 


This is the advantage of which appellant uses micro- 
erystalling cellulose. That is the utilizing or handling of 
sticky cellulose material. 

Column 8 in the reference outline 18, the reference [14] 
teaches that ‘‘The use of the aggregates also—this is re- 
ferring to microcrystalline cellulose—the use of the aggre- 
gates also enables normally liquid ingredients to be handled 
in a substantially dry free-flowing form; that is, the liquid 
ingredients may first be mixed with the aggregates to form 
a substantially dry granular mix and the latter can be 
added to the recipe mix.”’ 

At lines 25 and 26 it says, 


“‘Such liquid ingredients may include shortening ma- 
terials, water, milk, syrups, and emulsifiers; and other suit- 
able ingredients are lard, butter, and eggs. 
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“The crystallite aggregates have utility in roods com- 
prising principally carbohydrates, such as sugars and 
starches, being capable of direct incorporation therewith 
and of being used wherever such foods are used, as in pud- 
dings, custards and toppings, and in dry mixes for prepar- 
ing the same.”’ 


In column 10 of the reference beginning about line 31, 
lines 31 through 39, the first says that the amount may 
vary. It may be from 10 percent to 90 percent. But 
usually the amount is from 5 to 25 percent, it says, and pre- 
ferably from about 5 to 20 percent. Appellant is claiming 
from 3 to 12 percent. 

[15] Again Appellant claims it uses less because he is not 
principally interested in calorie reduction as the refer- 
ence is. 

Now in column 13 of the reference, Example 10, the ref- 
erence teaches in lines 55 through 67 or so, it teaches, 


‘*A peanut butter streussel-type crumb suitable for 
use as a topping was prepared, using the dried crystal- 
lite aggregates as made in Example 1. First, a portion 
of the aggregates were attrited in the Hobart mixer 
with brown sugar.’’ 


We do not know what proportion of the aggregate. In 
the table, in that example at line 70 to 75— 

The Court: What is the term ‘‘attrited’’, I assume it is? 

Mr. Sherling: ‘‘Attrited’’—I am not sure of the mean- 
ing. 

Mr. Browne: When this panel goes around inside the 
bowl, that attrites. 

The Court: It comes from the word ‘‘attrition’’, worn 
down. 

Mr. Sherling: This is microcrystalline that is being 
mixed with the brown sugar. The table gives you the total 
amount that is mixed with brown sugar and peanut butter 
[16] because the brown sugar microcrystalline is then 
mixed with peanut butter and is then mixed with more 
microcrystalline cellulose. But it would appear that the 
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proportion would be within the preferred range of 5 to 20 
percent which the reference sets forth in column 10, line 39. 

Now it is our contention that the Plaintiff in this case 
must place this mixture with microcrystalline cellulose, they 
must show that such a mixture would not be obvious to a 
person of ordinary skill in the art. 

The Court: You are still speaking about example 10? 

Mr. Sherling: Yes. To produce by a simple method of 
mixing a free-flowing brown sugar product as the Plaintiff 
is claiming, we say he must face this: The most significant 
evidence he could show the Court would be to produce and 
to mix a mixture of brown sugar with microsrystalline cel- 
Inlose and compare that with his product. This would be 
significant evidence. We do not think it is significant if it 
is mixed with peanut butter. Admittedly the reference 
teaches it is mixed with peanut butter, but it is also mixed 
with microcrystalline cellulose. That is the mixture we 
think that the Plaintiff is claiming. That is the one we are 
interested in. 

The Court: You are referring to Example 10. It [17] 
comes down to a box there and ingredient, microcrystalline 
cellulose. What is that? 

Mr. Browne: That is GMS, Your Honor. That means 

ams. 

Mr. Sherling: It is not a lack of novelty rejection be- 
cause he is claiming a lesser amount in microcrystalline cel- 
lulose as set forth in that table. 

The Court: We now know what the issue is. So we will 
now proceed to take evidence. 

Mr. Sherling: I would like to mention at this point that 
certain evidence was placed before the Examiner with re- 
spect to Example 10. Mr. Glabe presented an affidavit with 
mixtures of brown sugar and peanut butter. We do not 
think that evidence is significant. We think the type of 
evidence significant would have been simply the evidence of 
brown sugar and microsrystalline cellulose. We think Ap- 
pellant should have presented that evidence before the Ex- 
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aminer and must satisfactorily explain to the court why 
they did not. 

The Court: This is part of the trial de novo. We are not 
bound by the report from below. 

Mr. Sherling: That is true. I refer to California Re- 
search Service Appeals D. C. 1966. Judge Leventhal said 
[18] in that case that the Appellant may not submit evi- 
dence which was not submitted to the Patent Office due to 
gross negligence. 

The Court: When we reach that stage of the record, let 
us have it. What is the explanation? 

Mr. Browne: He said we should have an explanation of 
a California case. As far as the Plaintiffs were concerned, 
they thought they had established by sufficient evidence, 
particularly through the affidavit and supplementary affi- 
davit and samples submitted by Mr. Glabe that the mixture 
called for by the claims was not obvious from the teaching 
of Battista and the Board criticized the affidavit and im- 
pugned the integrity of Mr. Glabe and said they were not 
convinced by it. So we are here now, Your Honor, in the 
normal course of review de novo. Otherwise, we would 
have gone to the Court of Patent Appeals. 

The Court: You do not want to use the term de novo, 
do you? 

Mr. Browne: No. Pardon me. In judicial review in a 
trial de novo. I have a request I would like to make to the 
court in connection with the disposition of this case. As 
will be brought out in testimony, there is a license agree- 
ment of the invention pursuant to which the royalty rate 
[19] was reduced to one-half on December S$, 1968, by vir- 
tue of the terms of the agreement, and when a patent is 
issued pertaining to claims of product, then the royalty 
ratings will go back to the normal rate. Every day we go 
without a patent means loss of revenue to the plaintiffs in 
this case. I would like, if the court sees fit, at the conclu- 
sion of the trial of this case to render a decision from the 
bench to expedite the matter. I think Mr. Sherling’s mat- 
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ter was fine. I think he covered everything that could be 
covered in a post-trial brief. 

The Court: We will see how it goes along. 

Mr. Browne: In connection with the Battista patent, I 
would like to hand such to the court so it can be considering 
Graham patent et al., No. 3,264,117, issued August 2, 1966, 
application filed October 17, 1963, calling particular atten- 
tion to Column 3, lines 36 to 40 and Column 4, lines 14 to 17. 

The Court: Well now, I am flattered at the thought and 
I will make a note of this, I have to decide this from the 
bench. I do not think I can do that. But I am going to 
take notice of these references that are made. I certainly 
cannot do that today or tomorrow either. 

Mr. Browne: I think the issues are so clearly [20] de- 
fined when you see the mixings— 

The Court: Let us not delay then. 

Mr. Browne: I have no complaint on that score, Your 
Honor. 

I would like to call as my first witness, Mr. Henry Gerst- 
ner. 


Whereupon, 


Henry Gerstner 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Browne: 


Q. Would you state your full name and address? A. 
Henry Gerstner, Gramacy, Louisiana. 

Q. For whom do you work? A. Colonial Sugar Com- 
pany. 

Q. What is their address? A. Gramacy, Louisiana. 

Q. What is the nature of their business? A. To refine 
cane sugar. 

Q. How long have you been employed by Colonial? A. 
42 years. 


Q. Could you say what year it was you went to work for 
Colonial? [21] <A. 1926. 

Q. Would you tell us the duties that you performed? 

The Court: Could we ask him what his profession is as 
such? 


By Mr. Browne: 


Q. What is your technical training academically and in 
the industry? A. I am a chemical engineer and now a 
sugar refiner. I attended Tulane University of New Or- 
leans and received a Bachelor of Engineering in Chemical 
Engineering. 

Q. Who did you go to work for after you left college? 
A. Colonial Sugar. 

Q. You have been with that company continually since 
1926? A. That is right. 

Q. Would you describe the nature of the duties you had 
up from 1926 to the present time? A. I have been assistant 
chief chemist, general superintendent, general manager and 
manager. I am now vice president of the company. 

sbhe Court: With reference to your training in chemical 
erigineering, am I to assume correctly that you had the basic 
fundamental chemistry and then went to group [22] anal- 
ysis and then finally what was the end result? Did you have 
any biochemistry too? 

The Witness: I had no biochemistry. 

The Court: So you had fundamental chemistry and group 
analysis? 

The Witness: Analytical organic. I had no biochemistry. 


By Mr. Browne: 


Q. In the course of your undergraduate study, did you 
have an opportunity to study sugar? 

The Court: I just wanted to have the record correct and 
my understanding of his qualifications, I found him quali- 
fied in the field. 

Mr. Browne: I would like to tender this witness as a man 
who had at least ordinary skills in the art of making brown 
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sugar at or prior to 1962. I am not intending to use this 
Witness as a chemical expert. 
The Court: I will take judicial notice. 


By Mr. Browne: 


Q. Taking the nature of the business of Colonial Sugar, 
what is the nature of the company? A. We import raw 
sugar from abroad and also some from Florida and Louisi- 
ana and refine it into the harder fine [23] sugars and softer 
grain sugars and the final product of molasses. 

Q. Has your work in connection with this company been 
in connection with the manufacture, packaging and shipping 
of such materials all during the time you have been em- 
ployed by them? <A. Yes. 

Q. Would you tell the court what you mean by raw sugar? 
A. Raw sugar is the crude product made from the cane in 
the field and produced by the raw sugar factories. 

The Court: Do you develop beet sugar? 

The Witness: No, just cane sugar. There are no raw 
beet sugars made. 


By Mr. Browne: 


Q. Is brown sugar made from beet sugar by the way? 
Se 

. 20. 

Q. Therefore our discussion today— 

The Court: Relates to cane sugar. 

Mr. Browne: That is right. 


By Mr. Browne: 


Q. And that is the only source for which the ordinary 
brown sugar is made? 
[24] Q. You referred to hard sugars and soft sugars. 
Would yon explain to the Court the difference between those 
two sugars? A. Hard sugar is the ordinary table granu- 
lated hard free-flowing white crystals. What you call brown 
sugar is more properly called soft sugar, soft, mushy, feath- 
ering grain and incorporates sugar on the surface of the 
individual crystals. 


Q. Are there standards of grade or designations to the 
various soft sugars? A. Yes. There are a number of them. 
There have been as many as 16 kinds made at one time or 
another. Presently commercially there are only two or 
three different varieties. 

Q. And there is a number system? A. From 1 to 16,1 
being the lightest, and 16 being dark brown. 

Q. What is the numbers of those being sold? A. Ap- 
proximately 8, 10, 12, 13. 

Q. What are they called when packaged and sold from 
shelves? A. They will be called soft sugar, light golden 
brown, dark brown, yellow soft. That is the number eight. 

Q. They are referred to generally as brown sugars [25] 
regardless of the lightness or darkness of the color? A. 
That is right. 

Q. Would you tell us the difference between this soft 
sugar or brown sugar which is made in the Colonial plant 
as compared with the white sugar as far as the product it- 
self is concerned, the crystalline structure. What makes 
the difference between a brown sugar and white sugar? A. 
The commercial light sugar is almost 100 percent, 99.9- plus 
percent sucrose with no moisture. The soft sugars will con- 
tain somewhere between 85 or 95 or 93 percent sucrose with 
two or three or four percent moisture. There will be some 
inert sugars some inorganic materials. 

Q. What imparts this color of brown sugar? A. The 
syrup from which it is boiled or which remains on the crys- 
tal after it is centrifuged. 

Q. What difference exists between the white sugar and 
the brown sugar? A. The white sugar is easier to handle. 
It remains free-flowing. But soft sugars tend to be sticky 
because of the syrup which remains. 

The Court: The white sugar would be lighter in weight 
than the brown sugar? 

The Witness: They are approximately the same [26] 
weight per cubic foot. 
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The Court: I thought you said white sugar was made of 
sucrose without any additives or residuals, but brown sugar 
has sucrose SS percent and some of these other difficulties 
that we find in chemical compositions as a whole. There- 
fore, it is a little syrupy and I would assume rather inert or 
heavy, but it does not make any difference? 

The Witness: No, no difference, but roughly the same 
weight. 


By Mr. Browne: 


Q. Would you tell the court the difference in the manufac- 
turing technique as to how you make the brown sugar as 
distinguished from the white sugar? 

The Court: Would that be what? 

Mr. Browne: It goes to the physical properties of the 
two which are diametrically opposite. 

The Witness: The white sugar is boiled in vacuum pans 
with every attempt to keep the crystals sharp and clear and 
separate from each other and when it is separated in a cen- 
trifugal machine, it is washed with water to remove the 
syrup and it is dried in drums to affect a perfectly dry 
sugar running maybe .03 or less percent moisture. The 
soft sugars are boiled in such a way the grains are feather- 
ing and [27] tend to cling together and are boiled in a cold 
temperature which is not good for granulation. When sug- 
ars are centrifuged, the syrup from which they are boiled 
is retained on the surface of the sugar. They are not dried 
and are packed as such. 

Q. The residual material on the surface is what imparts 
the color? A. And the flavor. 

Q. Does the flavor have anything to do with the differ- 
ence between the white and brown sugar as far as market- 
ability is concerned? A. Yes, you buy them for different 
things. You buy white sugar for putting into soft drinks 
and brown sugar for cooking and baking. 

Q. To get back to brown sugar crystals, do I understand 
what you are saying is the inside of the brown sugar parti- 
cle is the crystal of pure white sugar? A. The nucleus is 
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pure white sugar. It is what adheres to the surface of the 
face of the crystal that gives it its flavor. 

Q. Moisture and its affect on white sugar as opposed to 
brown sugar, would you explain what similarities or differ- 
ences there are? [28] A. The soft sugars or brown sug- 
ars have more moisture. Therefore, they have no flow 
characteristics and it clumps together because of the syrup 
on the sugar. The sugar tends to stay in lumps. The white 
sugar is not so affected. 

Q. From the standpoint of handling, storage and ship- 
ment, what steps do you take with respect to keeping the 
desired moisture in its environment as to white sugar? A. 
We keep white sugar in dry warm warehouses. 

Q. What about soft sugar? A. Soft sugar you keep in 
cool, moist warehouses. 

Q. You prefer to have moisture present in your handling 
and storage of brown sugar? <A. Yes. 

Q. Whereas you like less moisture in the storage and han- 
dling of white sugar? A. Yes. 

Q. With respect to the matter of packaging of the brown 
sugar, how do you package it? A. In 100-pound bags, 
roughly 240 pounds. There is a white paper with the in- 
corporation of a thin film of polyethylene to maintain the 
moisture in the sugar. 

The Court: How relevant is this? 

Mr. Browne: It is right to the heart of the case. [29] 
The problem here, which I am going to have him develop is 
the caking of the brown sugar because of the compacting in 
the shipment and I want to show exactly what it is that we 
are up against as far as a long standing problem. 

The Court: There is no claim for invention with refer- 
ence to shipment. 

Mr. Browne: It is the very novelty of the product. 

The Court: I have followed you up to now. I do not fol- 
low you now. 

Mr. Browne: As pointed out in the trial briefs and in the 
application before the Patent Office, the problem which is 
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to be solved here is the tendency of brown or soft 

s to cake or lump up and form aggregates and thus 

ng devoid of free-tlowing characteristics. The ideal 
1g Would be for brown sugar to pour like salt. 

The Court: That is what is the invention, that is what 
the invention is directed to, free-flowing brown sugar. But 
it must be edible. It has nothing to do with this situation. 

Mr. Browne: Edible has to do with the ingredient added. 

The Court: That is what threw me off. 

Mr. Browne: I say the thing to bear in mind in [30] 
order for a brown sugar product to be consumable by the 
public, all its components have to be edible. 

By Mr. Browne: 

Q. You have one of those bags with you, do you? A. Yes, 
we have some. 

(The bag referred to was marked Plaintiff’s Exhibit No. 
1, for identification.) 

By Mr. Browne: 


Q. Is this the type of bag? A. Yes. 

Q. Will you point out to the court the lining which you 
provide in such a bag? 

The Court: Iean see it. Let me drop off here a moment. 
We ordinarily recess at 12:30. If you intend to leave the 
building, we ought to recess now. 


(Off the record.) 
(The trial was recessed at 12:20 p.m., until 1:30 p.m., the 
same day.) 
[31] AFTERNOON SESSION 
1:30 p.m. 


The Court: You may proceed. 

Mr. Browne: The Graham patent which I made reference 
to earlier has nothing to do with the party Graham and 
John Deere. 

The Court: I understand that. 
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Whereupon, 
Henry Gerstner 
the witness on the stand at the time of recess, having been 
previously duly sworn, resumed the stand and testified fur- 
ther, as follows: 


Direct Examination (Resumed) 
By Mr. Browne: 


Q. Mr. Gerstner, you were about to show the liner in the 
bag. Would you state the function of that liner when you 
have brown sugar? A. We have the liner to keep the mois- 
ture in the sugar. If the moisture leaves the sugar, it will 
cake up and get hard. 

Q. Do you ship white sugar in bags of that type having 
a similar lining? A. Yes, in the winter time. 

[32] Q. What is the function of the bag for the white 
sugar? A. That is to keep the moisture out of the sugar. 

Q. What problems have existed in the industry with re- 
spect to the packaging and shipment of brown sugar in bags 
such as Plaintiff Exhibit No. 1? A. When the soft brown 
sugar is packed fresh from the centrifugal machines, they 
are packed with little difficulty. The trouble is there tends 
to set up in the bag when stored in warehouses, especially 
if they are in a pile where there are bags ten to fifteen bags 
high, the sugar forms sort of a mass instead of being free- 
flowing as white sugar. It sets up into a solid mass. 

Q. What is the disadvantage of that with respect to the 
ultimate disposition you make of the sugar? A. When the 
customer gets the sugar, it tends to be in one or two or 
three big pieces, and when he rips the bag open and dumps 
the sugar out, it will come out in large lumps instead of 
flowing out freely. 

Q. Up to 1962 what efforts did you or your company make 
to overcome this problem of caking and non free-flowing of 
brown sugar? A. There were no successful efforts made 
to overcome [33] this problem of caking and non free- 
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flowing of brown sugar! A. There were no successful efforts 
made to overcome the caking of soft sugar. The best we 
could hope to do was to leave sufficient moisture in the 
sugar and protect the sugar by means of the package. 

The Court: I understood you to say the primary purpose 
of your business was the manufacture of molasses? 

The Witmess: No, Your Honor, the molasses is a by- 
product. It represents only four percent or so of the in- 
coming raw sugar. 


By Mr. Browne: 


Q. While on this point, would you tell us what approxi- 
mate daily tonnage of sugar is produced in your company? 
A. Yes, we produced about 1500 tons a day. 

Q. Of that tonnage, what percentage approximately is 
brown sugar again? A. About three to three and a half 
percent. 

Q. How does that compare with competitors in the sugar 
industry and you might start with stating who is your larg- 
est competitor, their tonnage, and next you could show the 
court where you fit in production-wise. A. We compete 
with refineries of the American Sugar [34] Company, 
California and Hawaii. You have the Joe Hennessy Com- 
pany and some smaller companies in the South. The Amer- 
ican Sugar Company has five refineries. 

The Court: Is one in Boston? 

The Witness: There are five. One is in Boston. One is 
in New York. One is in Baltimore and one is in New Or- 
leans. They have a capacity of 55,000 100-pound bags of 
sugar aday. That is the total American Sugar Company I 
believe as it is now known. 

The Court: What is the approximate daily total produc- 
tion of the combined plants? 

The Witness: 20 million pounds a day, possibly a little 
more. 

The Court: I think the Colonial Company is representa- 
tive. So if you are laying the foundation to establish that 
fact, it is already established. 
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Mr. Browne: I want to lay the foundation the American 
Sugar Company is the largest company in the business. 
They have done extensive research work and obtained 
many, many patents trying to get a free-flowing brown 
sugar and have not produced one satisfactorily. 

The Court: Your Point is that there is now a [35] a re- 
occurring problem in the industry and it has been cured as 
far as you are concerned. The American Sugar Company 
has devoted a great deal of time to it and it is a larger com- 
pany than the one on the stand? 

Mr. Browne: That is right. Mr. Sherling concedes that 
they have made efforts to pursue this problem. That is all. 

Mr. Sherling: We will concede to it. 


By Mr. Browne: 


Q. What is your sugar called? A. Our sugar is called 
Colonial. The American Company puts out Domino. Amer- 
ican puts out Jack Frost. California and Hawaii puts one 
out called C&H. 

Q. Do any of them at the present time put out a commer- 
cial free-flowing non-caking sugar product? .A. American 
has Brownulated, which is free-flowing. It is hard to call it 
soft sugar, because it is dry. It is dry and brittle. 

Q. You are not familiar with th» patent from which thst 
Brownulated sugar is made? 

The Court: That is Brownulated instead of granulated. 


By Mr. Browne: 


[36] Q. As far as the size of the packages are concerned, 
what size packages, if any, in addition to the hundred pound 
bags do you pack and ship soft brown sugar int A. Twenty- 
five pounds, two and a half pounds, one pound. 

Q. Do you sell your one-pound package of brown sugar 
under the name Colonial? A. Yes. 

Q. Do you have some of that with yout A. Yes. We have 
some with us. It is over there. 


(The matters referred to were marked Plaintiff Exhibits 
No. 2 and No. 2-A, for identification.) 
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The Witness: These are both dark brown sugars. 

The Court: Do these packages have a liner similar to the 
one in the bag? 

Mr. Browne: I will let the witness open one of the pack- 
ages and he can explain what kind of packaging is employed 
and also what happens after the package is exposed to the 
atmosphere of the courtroom after a period of time. 


By Mr. Browne: 


Q. I show you Plaintiff Exhibits 2 and 2-A for identifica- 
tion and ask if those are packages of the product [37] to 
which you referred? A. These were brought over from a 
jobber in the City of Washington, D. C. 

Q. On your order? A. That is right. 

Q. Would you open one of the packages telling the court 
which one it is? A. This is Exhibit 2. 

Q. Plaintiff Exhibit 2 for identification is now being 
opened by the witness. 

Would you describe the lining and packaging in which 
the product, Plaintiff Exhibit 2, is sold? A. This is an 
aluminum foil lining. The purpose of it is to keep the mois- 
ture in the package so that the sugar will stay soft. 

Q. Here is a paper plate. Would you dump the entire 
contents of the package or as much. as the plate will hold 
into the plate? Turn it upside down, if you wish. A. Yes. 

Q. Would you describe the physical appearance, texture, 
hardness and other properties that you can of the sugar as 
it comes out of the package? A. It has a soft, smooth, 
mushy feel. It is moist. [38] It is not caked, but the 
crystals cling together. 

Q. If you were to lump it together like you make a snow- 
ball, if you clump some of that together, would you state 
whether it cakes? A. It will tend to lump. The sugar will 
lump, you see. 

The Court: This is Exhibit 2, is it not? 

Mr. Browne: Yes. 
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I would like to leave the contents of the package in the 
plate and ultimately it will be dumped back in the package. 


(Off the record.) 


The Witness: You see, Mr. Browne, the difficulty of get- 
ting this comparatively free sugar out of the box. This 
would be greatly magnified by a manufacturer who tried to 
dump a 100-pound bag of this into a blend he is making. 


By Mr. Browne: 


Q. How are these bags shipped? A. They are usually 
shipped by rail, although some are shipped by barge on 
the water. They are put in stacks. 

Q. The 100-pound bags are put aboard some kind of vehi- 
cle or shipped in what fashion? How are they ordinarily 
stored? A. In two ways. They are brought out to the car- 
rier [39] usually on equipment especially to handle this and 
sometimes if the customer does not have the handling equip- 
ment, we take the bags off and make stacks of them in the 
carrier. 

Q. How many bags high would the stacks be in the freight 
car? <A. If on the equipment, 12 or 14 feet high, or if by 
hand 10 or 11 feet high. 

Q. The total weight on the bottom bag would be 1000 or 
more pounds? A. Or more in cases of a load on this par- 
ticular equipment. 

Q. The weight would be the weight of sugar in the bag, is 
that right? A. Yes. 

Q. Has this created a problem in your sale of brown 
sugar to large volume users? .A. Yes, we could sell more 
sugar if they did not have the difficulty in handling. 

Q. Who is your major user of brown sugar? Who were 
some of your major users of brown suger in 19622 A. 
Pillsbury Company and other wholesale companies who 
put up sugar in smaller packages to sell to the trade, back- 
ing companies, syrup manufacturers. 
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[40} Q. Do you know the use to which Pillsbury would put 
the brown sugar? A. They put it into cake mixes. They 
incorporate it into flour. 

Q. Have you had complaints from customers prior to 
1962 about the caking problem of brown sugar which you 
sold to them! A. Yes, we did. 

Q. Let me go back again and ask you, did you make ef- 
forts yourself to solve this problem? A. Yes, we made 
efforts to solve the problem, but we made no effort in the 
manufacture of the sugar, only the protection by means of 
the package which was not completely satisfactory. 

Q. Did it ever occur to you prior to 1962 that the problem 
could be solved by adding some ingredient to the problem 
sugar? A. No. 

Q. Would you have looked with favor on the addition of 

terial such as cellulose to the brown sugar at or prior to 
that time? 

The Court: Am I to equate that with a crystallite aggre- 
gate? 


[41] Mr. Browne: That is correct, Your Honor. 
The Witness: I do not know, Mr. Browne, probably not. 


By Mr. Browne: 


Q. Did you ultimately find a solution to the problem? <A. 
Yes. 

Q. What solution did you find? A. Messrs. Mickevicz 
and O’Malley demonstrated to us a method of putting an 
additive to the soft sugar which would render it free- 
flowing. 

Q. What were the components of the brown sugar prod- 
ucts? A. They used, Your Honor, soft sugar and an addi- 
tive which they brought with them called Solca-floce. 

The Court: Brown sugar plus the Solca-floce. They speak 
about cellulose aggregates. 

Mr. Browne: Wood cellulose, microcrystalline cellulose, 
or cane sugar cellulose or Bagasse and this is one on Claim 
3. There is the one with Avicel sold by American and re- 
ferred to in Battista. 
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The Court: When did they arrive on the scene, 1961 or 
1962? 


By Mr. Browne: 


[42] Q. Would you state when Messrs. Mickeviez and 
O’Malley came to you with this product? A. In 1964. 

Q. Up to that time what, if any, other product had you 
known that had the desired free-flowing non-caking charac- 
teristics as a brown sugar? A. There were none that I 
knew of. 

Q. When did you first become aware of the Brownulated 
free-flowing non-caking brown sugar? <A. I think about that 
same time or shortly afterwards. I learned that American 
had been working on this and had a product called Brown- 
ulated and we looked around and found some on the market 
and bought it. 

Q. From your own or personal knowledge you were aware 
of the activity of others in the industry who tried to solve 
this problem? A. Yes, we heard that another sugar re- 
finery had also tried to solve the problem and in fact got a 
patent on it. One of our customers tried this particular 
sugar and found it unsatisfactory. The reason they came 
to us was for our free-flowing brown sugar made by Mr. 
Mickevicz. 

Q. Do you recall the name of that company? A. The 
C&H Brand. It is California & Hawaiian Sugar [43] 
Company. 

Q. As a consequence of your discussions with Messrs. 
Mickeviez and O’Malley, did you enter into any kind of 
agreement with them? A. Yes. We entered into an agree- 
ment. We paid them a royalty and we paid them a given 
amount of money for every hundred pound bag of sugar 
that we sold. 

Q. Is there a difference in that royalty on whether they 
obtain a patent protection on the method alone or the prod- 
uet and the method? A. Yes, I think it runs out about right 
now. 
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Mr. Browne: May it please the court, I have a copy of 
the license agreement. 

The Court: I do not suppose there is any question about 
that. is there? _In other words, if the license agreement is 
running and it is dependent upon the result here, whether 
it is renewed— 

Mr. Sherling: We have no objection to it. 

Mr. Browne: On this particular point the Patent Office 
again will stipulate commercial success. 

The Court: I think on the basis of what you indicate, you 
are able to show. We will save a lot of time. 

Mr. Sherling: I think we can stipulate commercial [44] 
suecess in the case. 

The Court: Is that Exhibit No. 3? Put the document in 
evidence and by stipulation the commercial success of the 
product is agreed. 


(The document referred to was marked as Plaintiff Ex- 
hibit No. 3 for identification, and received into evidence.) 


Mr. Browne: Could we take it back? 

The Court: Since it has been stipulated, you can take it 
with you. 

Mr. Browne: There is a letter at the end containing a 
confidential relationship between Pro-Col Sugar—and I 
would also like to keep in camera the application in the suit. 
The method has not been served in patent. 

The Court: It will not be a matter of public record. The 
content of the record I will get personally and I am quite 
sure no matter what I do it will be safe as a result. In 
other words, you are now talking about the exhibit. 

Mr. Browne: Exhibit 3 is the license agreement. 

The Court: You mean there is a reference in the license 
agreement to confidential matters. 

The Witness: At the end of that there is a letter [45] 
constituting the agreement to confidential matters. 

Mr. Browne: That will take care of that and when we 
come to the file record content, that will be taken care of at 
that time. 
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The Court: All right. There is nothing in camera now? 
Mr. Browne: Nothing now. 


By Mr. Browne: 


Q. Would you say that this jar which I show you, which 
I shall ask to be marked for identification as Plaintiff Ex- 
hibit No. 4— 


(The jar referred to was marked as Plaintiff Exhibit No. 
4, for identification.) 


By Mr. Browne: 


Q. Would you say that Plaintiff Exhibit No. 4 is what 
you recognize? A. This is what a free-flowing soft sugar 
looks like. 

Q. You are pointing to the Plaintiff Exhibit No. 2. Would 
you go ahead? A. When sugar of this nature is incorpo- 
rated with the right amount of the Solka-floce additive, we 
get this, which is Plaintiff Exhibit 4. This material will 
taste exactly like [46] the soft sugar from which it was 
made. 

Mr. Browne: Would the Court care to see this? 

The Court: The color becomes lighter. 

The Witness: Yes, Your Honor. That would be the case 
any time the size of the crystal would be reduced. If you 
take something like copper sulphate and grind it up small 
enough, it will be light. The sugar itself, however, has not 
been changed at all. 


(Off the record.) 
By Mr. Browne: 


Q. Mr. Gerstner, would you remove the cap from Plain- 
tiff Exhibit 4 and put a little bit of the contents into the 
dish I put before you. Would you try squeezing together 
the grains of that material between your fingers as you did 
with Exhibit 2? A. It does not cake up as this cakes up. 


Q. Would you put a little more in the dish to replace what 
spilled ont, and we will let that stand in the dish for the 
time being. 

Is there some standard that is referred to by comparison 
for determining free-flowing non-caking characteristics of 
S ? A. We think it onght to flow substantially as freely 

7] granulated white sugar. 


(The matter referred to was marked as Plaintiff Exhibit 
No. 5, for identification.) 


By Mr. Browne: 


Q. I show you a package which has been marked Plaintiff 
Exhibit No. 5. Is this the Domino Brand you referred to 
as being made by American Sugar Company? A. Yes. 

Q. Is this the one that you referred to as a standard of 
comparison of Brownulated free-flowing non-caking prod- 
uct? Would you put that between your fingers and try to 
compress it as you did the two previous samples? A. Iam 
doing the same thing and that will not ball up. 

Q. Compare it to Plaintiff Exhibit 4, how would you com- 


pare this free-flowing non-caking product? A. It is vir- 
tually the same. 

Mr. Browne: I offer in evidence Plaintiff Exhibits Nos. 
1, 2, 2-A, 3, 4, and 5, respectively. 


(Plaintiff’s Exhibits Nos. 1, 2, 2-A, 4, and 5, previously 
marked for identification, were received into evidence.) 


[48] Cross Examination 
By Mr. Sherling: 


Q. Mr. Gerstner, plaintiff claims the moisture content 
of two percent, I believe not more than two percent for 
brown sugar. Is this moisture content conventional for 
brown sugar? A. Brown sugar moistures might run from 
two to three and a half to four percent normally. 

Q. When did you say the license agreement with the 
plaintiff was signed and what date was that? A. It was 
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signed by my principals in New York and I do not know 
the exact date, but it was in 1964 I think. I think it was 
in 1964. I cannot say any closer than that. It was 
signed by my principals and the license agreement is a 
matter of record and it can be checked on. 

Q. Were you familiar with the fact at that time that 
the patent to Battista had issued in 1962 and that it con- 
cerned the problem of simplifying the handling of sticky 
materials such as sugar by the addition of microcrystalline 
cellulose? A. I was not familiar with that. 

Q. You were not familiar with that at all? A. No. 

Mr. Sherling: Thank you. 


[49] (Witness excused.) 


Mr. Browne: Since this witness is from Louisiana and 
has various duties, may he be permanently excused? 

The Court: Yes, he can leave. 

Mr. Browne: I call Mr. Joseph M. Stukis. 


Whereupon, 
Joseph M. Stukis 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Browne: 


Q. Would you state your full name and residence ad- 
dress? A. My name is Joe Stukis. I reside at Soar, Ohio. 

Q. By whom are you employed? A. By the Sugardale 
Foods Company at Canton, Ohio. 

Q. What position do you hold with them? A. I am 
technical director for the company. 

Q. Would you say what position you held and by whom 
you were employed? 

The Court: What is the nature of his testimony going 
to be? 
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Mr. Browne: This gentleman was employed by [50] 
Pillsbury at the time Pillsbury changed from Brownulated 

sugar to the Mickeviez product. 
| The Court: He was employed by Pillsbury when they 
switched from one type of sugar to the other? 

Mr. Sherling: Yes, we stipulate to that. 


By Mr. Browne: 


Q. Price-wise did you pay more for the Mickeviez sugar 
than the Brownulated sugar? <A. Yes. 

Q. Did it have superior properties for your purposes? 
A. Yes, it did. 

Q. Were you responsible for the preparation for speci- 
fieations for various food mixtures put out by Pillsbury? 
‘A. The mixes in terms of end product and all the ingre- 
dients involved and in this ease, of course, sugar. 

Q. About how many such specifications were you re- 
sponsible for? A. I would say something in excess of 

450 different ingredient specifications which in turn re- 
' sulted in perhaps 30 or 40 different end products. 

Q. Did you actually personally experiment with mixing 
various types of food ingredients in arriving at the speci- 
fications for the products? [51] A. Yes, I did. I was 
employed by Pillsbury for about six years and all of this 
time was involved in product development and product 
research working with all the various ingredients in per- 
fecting handling techniques. 

The Court: What particular academic background do 
you have? 

The Witness: I have a Bachelor of Science Degree in 
Chemistry and Biology. 


By Mr. Browne: 


Q. When did you go to work for Pillsbury? A. In 1958. 

Q. When did you leave? A. 1964. 

Q. When did you change from the Browulated free- 
flowing non-caking brown sugar to the Mickevicz product 
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in your specifications? A. I would have to estimate the 
time. I could not give you the exact date. I would have 
to make an assumption. 

Q. Was it before you left Pillsbury? <A. Definitely. It 
was either in ’63 or ’64 we made the change. 

Q. At the time you made that change were you aware 
of a patent to a party by the name of Battista? [52] A. 
I was not. 

Q. Did you have in your lab at that time a material 
known as Avicel? A. Yes, we did. 

Q. In reasonable enough quantity to use it for testing 
and experimentation? A.’ Yes, we did. In fact we did 
conduct tests with it. 

Q. What is Avicel? A. It is a cellulose derivative which 
has been treated to render it crystalline rather than fibrous 
in nature. 

Q. Did you find in the course of your experimentation 
work with food compositions that there was any criticality 
to the sequence to the steps of mixing different ingredi- 
ents? <A. It is difficult to give you a broad answer that 
covers all situations. It is related to the nature of the 
ingredients you are dealing with. I would say it is im- 
portant in terms of sequence. However, the combination 
of ingredients are put together. 

Q. I take it you also work with simple solid materials 
such as peanut butter, such as sugars and cellulose ma- 
terials? A. All forms of materials from liquids through 
pasty, tacky to free-flowing solids. 

Q. Chemically speaking is not sugar a cellulose from 
[53] the beginning cane and fibrous in character? A. 
Let us say it is included in a cellulose structure. The 
juices in the cane are express and the cane structure is 
fibrous in nature, but the sugar is derived from the juices. 

The Court: But whatever you see in the cane, you see 
as a fibrous material. Sugar is in there and has to be 
extracted out? 
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The Witmess: | could not see it as a fiber. It is a 
juice. 

The Court: You do not see sugar in cane as such. 
You have to put it through a process. So when you see 
the cane, you see a cellulose fiber type of thing. 


By Mr. Browne: 


Q. Sort of like the maple sap in a maple tree that 
comes out and yon boil it out to make the syrup? A. If 
you cut a stalk of sugarcane, you would see the juices 
exuded. This is where it would be, in the juices. 

Q. In your experience in Pillsbury as of 1962, if you 
were given the instructions which reads as follows—I am 
reading from Example 10, Battista Patent 3023104: 


“*\ peanutbutter streussel type crumb suitable for 
use as a topping was prepared, using the dried 
erystallite aggregates as made in example 1.” 


[54] That is for the purpose of this question, Avicel. 


“First, a portion of the aggregates were attrited 
in the Hobart mixer with brown sugar, and the re- 
sulting mixture was combined into a smooth mass 
with peanut butter. Then the remaining portion of 
the aggregates was added with siow mixing until a 
free-flowing crumb was obtained. The final product 
had an excellent flavor and texture. Its composition 
was as follows: 


**45 grams for a batch of peanut butter, brown 
sugar—75 grams per batch and crystallite aggregates 
35 grams per batch, and that would be a total of 
155 grams per batch, and the percentage could be 
calculated.”’ 


Q. What would you expect the physical characteristics 
of that material to be upon completion of the mixture? 
A. Taking into account the chart on the page you read 
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to me, being familiar with the chart, I would know what 
a streussel was, 

Q. Could you describe a streussel to the Court? A. It 
is a rather heterogeneous group of particles varying in 
size and consistency and in content. In other words, 
they would not be homogenous in size nor in composition. 
It could conceivably have more than any one of the three 
individual ingredients present in a particular mass. The 
mass [55] would vary in size from perhaps powder to 
Avicel to fairly large clumps of coated peanut butter. 

Q. Would you expect this product to be free-flowing and 
non-caking? A. No. 

Q. What would you expect it to be? A. I would gather 
from the composition it would be quite compressible, and 
upon being compressed it would be obviously set up. 

Q. Taking it step-wise, if you followed the directions, 
first a portion of the aggregate, that is the microcrystalline 
cellulose were attrited in the Hobart mixer with brown 
sugar as one having ordinary skill in the art of this 
type in 1962, how much of an aggregate would you un- 
derstand to be contemplated by those directions? A. I 
would not have any idea in terms of quantity. These things 
are usually comparable. One would have to know the 
nature of the ingredient and in this case brown sugar and 
crystallite aggregate. You would have to literally observe 
and add varying amounts until you got to a consistency 
that was acceptable or say obviously unacceptable. 

Q. Then it might be anywhere from one-tenth of one 
percent to as much as the total amount of the aggregate 
you [56] had available, is that right? A. That is true. 

Q. Would it be obvious to you in 1962 that the product 
or that the mixtures which I described to you in example 
10 here would have free-flowing properties as a non-caking 
brown sugar product with a moisture range of less than 
two percent and having three to twelve percent cellulose? 
A. That is a rather long question. If I understand it, 
I would have to say I would be somewhat skeptical about 
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the free-flowing properties using exactly that process and 
those quantities of materials. As indicated earlier we had 
his material, Avicel, in our lab and had conducted vari- 
; of experiments with it. And caking of brown 
sugar had been a problem to us in our plant work, in 
our Iab work and subsequent products stability studies. 
We had tried all kinds of things to overcome that problem 
and we were not successful. 
The Court: May I ask a question? To get the terms 
straight in my mind, example 10, peanut butter streussel- 
type crumb, what is crumb? What is meant by that? 


By Mr. Browne: 


Q. Would you state what is meant by the word ‘‘erumb’’ 
in the art? A. I think perhaps an analogy would be a 
bread cramb. [57] A streussel such as a carbohydrate 
is a main component. Bread crumbs vary in size. If 
you rolled streussels or bread and roll them out in a 
mill. you would roll them out in various sizes. 

Q. Without having heard the directions which I just read 


to you as of 1962, what, if anything, would have been 
the obvious way for you to make a free-flowing non-caking 
brown sugar product? A. I do not really know that there 
would have been an obvious way or I think the problem 
would have been solved long before that. I can recall 
some of the things we did in an attempt to overcome it. 

Q. Would you tell the court some of the things you did? 
A. As has been explained earlier the reason brown sugar 
cakes is that it loses moisture, so one of the theories has 
been to let it lose moisture and let it get hard and let 
us mill it back to a free-flowing state. By mill I mean 
put it through a hammermill or some kind of crunching 
equipment. 

Q. You say the brown sugar cakes and gets hard due 
to loss of moisture? A. Yes. 

Q. That is just the opposite to sugar or salt that [58] 
is it cakes when it gains moisture? A. That is true. 
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Q. Proceed. A. That would seem elementary. If you 
knew the mechanism of why it hardened, it also under cir- 
cumstances is hydroscopic so it can pick up moisture and 
then lose moisture. So that in itself was not the answer. 
One would do this, but it would set up again. Then the 
other thing is perhaps let us use some particular matter 
to facilitate keeping the mild product from being in con- 
tact and we tried a number of different starches for ex- 
ample. This was not satisfactory either. 

Q. Did you ever try mixing Avicel with brown sugar 
to solve this problem? A. Not directly, no. We used it 
in the same mix where brown sugar had been present, for 
example, in cake mixes or frosting mix. 

Q. When was the Avicel added in those instances, after 

or before the brown sugar? A. I would say it would be 
mixed in combination with the other ingredients. In other 
words, if a cake mix was composed of 14 or 15 ingredi- 
ents in a mixer, the Avicel and brown sugar would have 
been put in together and mixed with the flour and white 
sugar and some of the other ingredients. 
[59] Q. So that your purpose there in using the Avicel 
was what in those experiments? A. In those experiments 
as a bulking agent and there were some theories prevalent 
at the time it would help in moisture retention of the 
finished cake, that one of the problems is rapid staling 
or was rapid staling of a finished baked cake, that the 
cellulose material would help in retaining a freshness to 
the cake upon baking. 

Q. Did it not occur to you to combine just Avicel and 
brown sugar to make a free-flowing brown sugar com- 
ponent? A. No. 

Q. Can you think of any reason why it did not? A. 
No, I cannot. 

Q. Does it sound reasonable or unreasonable, did it 
then I mean? A. Well, as I say at the time the ingredient 
was advanced as something that would give bulk that 
was not necessarily nutritive in that nature but that had 
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a water binding capacity. Consequently, we were investi- 

gating it along the lines for which its use had been ad- 

voeated. Perhaps it could do other things, which it ob- 

Viously did. but at that particular time, following sug- 

gestions of the manufacturer, we tried out the use as I 
deseribed. 


] (The matter referred to was marked as Plaintiff 
Exhibit No. 6, for identification.) 


By Mr. Brown: 


m a package which has been marked Plain- 

“2 No. 6. This package bears the Pillsbury name. 

one of the types of products which you were con- 

cerned 2 with during your employment with Pillsbury? A. 

This Ene of product was under development about the 
time I left Pillsbury. 

Q. Does that product contain the Mickeviez brown sugar 
product? A. Yes. 

Q. How do you ascertain that? A. By looking at the 
statement of ingredients and knowing something about 
formulation I can combine the word brown sugar and cellu- 
lose to be meaningful to me, having obviously inside 
knowledge. 

; Q. This is one of the products that you say the specifi- 
cations call for the Mickeviez product. 
Mr. Browne: I offer this into evidence. 


By Mr. Browne: 


Q. You say the product that superseded the Domino 
[61] brown sugar was referred to as the Brownulated 
brand. 


(Plaintiff Exhibit No. 6, previously marked for iden- 
tification, was received into evidence.) 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 7, for identification, and received into evidence.) 
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By Mr. Browne: 


Q. Is this typical of the Brownulated product you re- 
ferred to? 

Mr. Browne: Let the record show the witness opened 
the package and dumped some in his hand. 

The Court: That is what? 

Mr. Browne: This is Exhibit 7, in evidence. 


By Mr. Browne: 


Q. Would you dump some of the Brownulated sugar into 
the dish? 

The Court: This is the same as Mr. Gerstner demon- 
strated? 

Mr. Browne: The same. 

The Court: It will be a comparison. 


By Mr. Browne: 


Q. This is the product that was superseded by the [62] 
Mickevicz product at Pillsbury? A. That is the so-called 
American Sugar product. So there will be a comparison 
between this and Mickevicz. 

Mr. Browne: For the purpose of showing what Micke- 
viez replaced at a higher price this is to show the standard, 
that is relative. 

The Court: That is the Brownulated. 

Mr. Browne: I better mark on the edge of each of these 
plates. 


By Mr. Browne: 


Q. Is this the brown sugar component which was used 
in Pillsbury mixes prior to the time of Mickevicz? 

The Court: That is the same formula or component 
that American manufactured also? 

Mr. Browne: That is manufactured by American sugar. 

The Court: All right. 

Mr. Browne: If the court please, Plaintiff Exhibits 4 
and 7 were both poured out into plates. You can com- 
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pare the texture. This is Brownulated pointing to Plain- 
tiff Exhibit 7 and this, pointing to Plaintiff Exhibit 4, 
is the Mickeviez product. 

The Court: That is Mr. Gerstner’s. 

Mr. Browne: That is right, Plaintiff Exhibit No. 4. 
{63} The Court: All right. 


By Mr. Browne: 


Q. What were the problems, if any, you encountered in 
receipt of bulk shipments of brown sugar? A. Normal 
brown sugar is difficult to handle at plant level. It is 
difficult to remove from the bag. It is usually clumped 
and the clumps are usually very hard, so you have to have 
quite a loss in labor. 

The Court: You are still with Pillsbury? 

The Witness: Yes. Consequently, it produces a per- 
petual manufacturing problem, and frankly, the line of 
product, the one of which was exhibited here, could not 
have been developed had we not solved that particular 
caking problem. It was not economically feasible to ex- 
pand the line with other kinds of new products containing 
brown sugar. One had to plow in with a lot of extra 
time and effort to make it workable. So we suspended 
most of our activities along those lines. 

Q. Did both the Brownulated product and Mickevicz 
product eliminate that problem to your satisfaction? A. 
The Brownulated product did in terms of physical handling, 
but it had some other severe negatives from our point 
of view. Brown sugar is normally used in baking [64] 
products principally for two reasons: One, flavor, its 
uniqueness of flavor; secondly, the color that it contributes, 
the eye appeal attractiveness. So the Brownulated sugar 
was the less flavored product. That is one of the reasons 
we were willing to pay a premium for the new product be- 
cause of the flavor and better color. 

Mr. Browne: Would the Court please just taste the 
few grains of Plaintiff Exhibit 7 and then I would like 
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the Court to do likewise with Plaintiff Exhibit No. 4, to 
confirm the testimony. 


(A short recess was taken.) 
By Mr. Browne: 


Q. Mr. Stukis, what efforts did Pillsbury take to coop- 
erate with anybody in the sugar and manufacturing busi- 
ness to solve this problem of caking and free-flowing? 
A. The problem as we have indicated earlier was rather 
well known throughout the industry and we were eager 
to cooperate with anybody who thought they might have 
a solution. In the interim we had developed a piece of 
equipment and process known as agglomeration. We 
thought perhaps this would be applicable to the brown 
sugar problem. So in conjunction with C & H or Cali- 
fornia & Hawaiian Sugar Company we initiated joint 
ventures at research level in an attempt [65] to agglom- 
erate brown sugar so as to render it free-flowing. 

Q. What happened? A. The net result was not com- 
pletely satisfactory. We could not develop homogenity 
of size nor the flavor characteristics that were necessary. 
Also these agglomerates had a tendency to fracture upon 
shipment and reduce the powder to flour, which would 
again in turn cake. So there were several problems and 
it was not successful. 

The Court: What did you use instead of sugar as an 
agglomerate? 

The Witness: If I remember correctly there were sev- 
eral different ones that we used, different kinds of starches 
and there may have been some cellulose materials also 
used. I could not specify at this time because I do not 
know from memory. So there were a variety of things 
used with it. 


By Mr. Browne: 


Q. In spite of all that effort, you were not able to 
provide a free-flowing non-caking product that would satisfy 
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your requirements? A. That is true. It is a matter of 
record of course. 

Q. Then in the light of your experience do you agree 
with the statement which appears in Graham et. al. 3, 
264, [66] 117, issued August 2, 1966, which reads, column 
3, lines 37 to 40 inclusive, which reads as follows: 

‘Tests also indicated that the dry additives alone 
(Avicel, Keltose, methylcellulose, zeolex) did not im- 
part anti-caking properties to the brown sugar.”’ 


And a further statement appearing in column 4, lines 
14 to 17, inclusive which reads: 


“‘The fact that the combination of additives pro- 
uced a brown sugar composition of improved prop- 
erties was unexpected since neither additive alone 
when incorporated in brown sugar will prevent cak- 
ing.”’ 
A. Yes, I agree with that. 
Mr. Browne: I offer at this time Plaintiff Exhibit No. 
8, the Graham patent and Plaintiff Exhibit 8-A, the file 
wrapper and contents of that patent. 


(The matter referred to was marked as Plaintiff Ex- 
hibits Nos. 8 and & A, for identification, and were received 
into evidence.) 


By Mr. Browne: 


Q. I show you Plaintiff Exhibit No. 4 and the dish to 
which some of the cortents have been poured. Do you 
observe any slight lumps or anything other than normal 
grains in that [67] dish? A. Yes, there are a few little 
lumps forming. 

Q. Are those lumps of a kind or nature that would in- 
terfere with the usefulness of that product in the formu- 
lation of the type in which you use such a product? A. 
I would say no. They are very fragile and collapse easily 
in comparison to normal brown sugar lumps. 
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Q. By normal lumps do you refer to Plaintiff Exhibit 
2 in the dish? A. That is true. With prolonged standing 
such as might be encountered in normal warehouses, these 
lumps would become rock-like in nature. 

Q. Which lumps are you referring to? A. The lumps 
of untreated or so-called normal brown sugar or in this 
case Colonial brown sugar. 

The Court: I would like to ask a question while it is 
fresh in my mind. Again referring to the Graham patent, 
which Mr. Browne called your attention to, I refer now 
to column 3, line 37, ‘‘Tests also indicated that the dry 
additives alone (avicel, keltose, methylcellulose, zeolex) 
did not impart anti-caking properties to the brown sugar,’’ 
is Solka-floce a dry additive? 

The Witness: Yes. 

[68] The Court: What is the difference between that and 
avicel for example? 

The Witness: I think the origin of the raw material, 
I think the Solka-floce is a byproduct of the wood milling 
operation. Cellulose is derived from the wood product. 

The Court: What about keltose in relation to the same? 

The Witness: I might need some help on that. I think 
keltose is of a vegetable origin. 

The Court: And methylcellulose? 

The Witness: That is a vegetable origin. I think keltose 
is a seaweed derivative. 

The Court: And zeolex? 

The Witness: I am not familiar with that, 

The Court: He also says in the next line, ‘‘ Additional 
tests were carried out which indicated that a gentle method 
of blending the additive material to the brown sugar was 
necessary.’? He says not only dry additives but you 
have to do something else, namely use a gentle method 
of blending the different materials. You see no difference 
between these products and solka-floce? 

The Witness: Not in terms of their use in this instance. 
[69] The Court: Why would they not get the same 
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result in this patent here, these mixtures that you get 
now in the Mickevicz? 

The Witness: It would be by virtue of the unique- 
ness of the Mickevicz process. 

The Court: How does it differ? 

The Witness: I am not familiar with that, Your Honor. 
I do not know what the Mickeviez process is. 

The Court: Thank you. 

Mr. Browne: I found among the literature I have with 
me an article which was published in January 1962 telling 
what zeolex is. That is one of the items referred to in 
line 39 of column 3. 

The Court: My question was directed to this point—in 
other words. are these so-called additives chemicals ba- 
sically the same, and I do not see how solka-floce is dif- 
ferent from the standpoint of results. Then there must 
be something mysterious about it. It has not been in- 
dicated up to now. 

Mr. Browne: In the file wrapper of the Graham patent 
there will be in column 2, line 18, there is an alginate 
such as keltose. 

The Court: That means it is a sea product? 

[70] Mr. Browne: That iscorrect. So at least in Graham 
he equates avicel to keltose, which is an alginate. So this 
is quite a range of additives which are acceptable as edible 
additives in the food business. Solka-floce just happened 
to be commercially frankly a little bit cheaper than avicel. 
This Court: Go ahead. 


Cross Examination 
By Mr. Sherling: 


Q. I would like to pursue the point on the Graham 
patent that has been introduced. 

The Court: What volume and what page? 

Mr. Sherling: Column 2 of the patent, line 32, states 
specifically it was found the dry additive material, such 
as cellulose crystallite aggregates, the alginates, the hy- 
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drated alkali aluminum silicates, the glycerol monostearate 
and the methyl cellulose must be added first to the brown 
sugar, followed by admixing or riffing gently to yield 
a substantially lump free, free-flowing sugar. And in the 
same column, line 47, it states samples of the brown sugar 
compositions of this invention were prepared by gently 
blending in the dry additive to a number thirteen soft 
sugar. Within about five minutes after blending there was 
produced a free-flowing soft sugar. 


[71] In other words, the reference says that by mixing 
the dry additive, namely, cellulose, which can be avicel, 
with a brown sugar, you get a free-flowing product. Do 
you have any reason to disagree with that statement, that 
the dry additive alone of brown sugar will give you free- 
flowing brown sugar? 

The Witness: I have to temper my answer with the 
knowledge that I have accumulated over the years and 
certainly your statement is factual, but it has to be tem- 
pered with time and handling conditions. If on a labora- 
tory bench you have a free-flowing product after five 
minutes with an experiment, it does not mean this free- 
flowing characteristic will be of character and will be free- 
flowing. 


By Mr. Sherling: 


Q. What does this mean to you, in column 3, and I am 
reading at line 57, ‘‘ After two minutes of blending with the 
PK blender the blending operation was stopped and the 
blended admixture screened to remove any lumps.’’ 


I should start before that. I am reading from line 40 
in column 3. ‘‘Additional tests were carried out which 
indicated that a gentle method of blending the additive 
material to the brown sugar was necessary. In these tests 
a Patterson-Kelly Twin Shell Blender was used.’’ 

[72] Now skipping to about line 48, it says, ‘‘Five pounds 
of the comminuted brown sugar were then placed in the 
PK blender and the dry additive material added. With- 


ot 


in two minutes after mixing or blending with the PK 
blender the resulting additive-brown sugar admixture was 
dry appearing and free-flowing except for some lumps of 
brown sugar which formed within the first thirty seconds 
of mixing before all the added dry additive was able to 
mix intimately with the brown sugar.”’ 


And then I'll continue about line 57 where I first read, 
*‘After two minutes of blending with the PK blender the 
blending operation was stopped and the blended admixture 
sereened to remove any lumps. It was observed that the 
blended admixture passed very readily through a number 
eight screen, about 75 percent passing there through. This 
sereened material was then put in the PK blender and no 
additional lamps were formed. It is speculated that if 
the PK blender were equipped with an intensifier bar 
lump formation during initial blending of the dry additive 
material would be eliminated. The polyol constituent, 
glycerol, of the combination of additives was then added 
to the screen blended admixture within the PK blender 
and blended therein.’’ 


In other words, all that you have heard up to that 
[73] point relates to just a mixture of brown sugar and 
cellulose. What does that mean to you? Can you believe 
from that admixture of that that a dry, free-flowing brown 
sugar was produced with cellulose? 

Mr. Browne: I would object to this line of questioning 
to the extent it departs from the scope of direct. But if 
counsel of the Patent Office wishes to be bound by the 
answers of the witness, that is something else. This ap- 
plication was filed October 17, 1963, the Graham application, 
and therefore is not available as reference with respect 
to free-flowing non-caking brown sugar. The purpose I 
introduced it for was after the invention of Mickevicz’s 
was made that Graham, an employee, said they could 
not produce a satisfactory brown sugar composition by 
mixing brown sugar only with avicel. 
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The Court: You are introducing it for a limited purpose 
and that relates to what you called my attention to in 
column 3, test indicated dry additive alone did not impart 
any connecting properties of the brown sugar. 

Mr. Browne: That is right, columns 3 and 4. 

The Court: And also down on line 56, ‘‘after two 
minutes of blending within the PK blender’’, and so on— 
I don’t see how I could be bound by that in reference to 
the patent. If the patent is in evidence, I think it should 
be [74] entertained in full. 

Mr. Browne: Then it is only effective in terms of a 
reference as of 1963. But it is effective to show what 
people in the art thought in 1963. 

The Court: I understand that. 

Mr. Sherling: I agree it is not a prior reference, no. 

The Court: You are interrogating now the witness on 
his experience? 

Mr. Sherling: On his experience and I understand 
the witness to agree with the statement relied on in the 
patent that you cannot obtain non-caking material un- 


less you have two ingredients. I wanted to point out 
the reference does say you can get a free-flowing material 
with the wood ingredient, the cellulose ingredient. I 
think I have established that. I would like to go to the 
prior art reference, the only reference. 

The Court: That is Battista now? 

Mr. Sherling: Yes. 


By Mr. Sherling: 


Q. I believe that you said in 1964, at that time, you were 
familiar with some experiments with avicel. I believe 
you said you were not familiar with the Battista reference 
at [75] that time, is that correct? A. True. 

Q. In other words, the point of my questioning is that 
if you had been familiar with the Battista reference, 
for example, suppose you had been familiar with the 
teachings of that reference that microcrystalline cellulose 
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would simplify the handling of oily or sticky materials 
and that it would even make sugars and syrups free-flowing, 
mY question to you is, if you had been familiar with such 
teaching, don’t you think that you would have been led 
to test a mixture of brown sugar and avicel? A. Yes, in 
answer to your question, certainly. 

Mr. Sherling: Thank you. I have no further questions. 


Redirect Examination 
By Mr. Browne: 


Q. Would you, however, have expected to obtain a free- 
flowing, non-caking brown sugar product by merely mixing 
brown sugar with avicel? A. As of our experience up to 
that point, no. 

Mr. Browne: Thank you. That is all I have on redirect, 
Your Honor. 

The Court: All right. 


[76] (Witness excused.) 
Mr. Browne: I call Elmer Glabe. 
Whereupon, 
Eimer F. Glabe 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 


Mr. Browne: At this time I would like to introduce 
in evidence the file letter in the Mickevicz application, the 
serial in suit, Mickeviez application 495389, filed October 
13, 1965. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 9, for identification.) 


Mr. Sherling: I have no objection. 
The Court: It is received. 


(Plaintiff Exhibit No. 9 was received into evidence.) 


Mr. Browne: I also offer in evidence the antecedent, a 
application from which Exhibit 9 was derived, namely, 
Mickevicz application serial No. 241825, filed December 
3, 1962, as Plaintiff Exhibit 9-A. 

[77] (The matter referred to was marked as Plaintiff 
Exhibit No. 9-A for identification.) 

Mr. Sherling: I have no objection. 

The Court: It is received. 

(Plaintiff Exhibit No. 9-A was received into evidence.) 

Mr. Browne: I offer in evidence Application Serial No. 
275242 filed April 24, 1963, for the same purpose and ask 
that it be received in evidence as Plaintiff Exhibit No. 
9-B. 

The Court: Without objection it is received. 


(The matter referred to was marked as Plaintiff Ex- 
hibit 9-B, for identification and received into evidence.) 


Mr. Browne: I also offer Mickeviez Application Serial 


No. 296,384, filed July 19, 1963, as Plaintiff Exhibit 9-C, 
for the same purpose. 
The Court: It is received. 


(The matter referred to was marked as Plaintiff Ex- 
hibit 9-C, for identification, and received into evidence.) 


[78] Mr. Browne: I offer Mickeviez Application Serial 
No. 428615, filed January 28, 1965, as Plaintiff Exhibit 
9-D, for the same purpose. 
The Court: It is received. 
(The matter referred to was marked as Plaintiff Ex- 
hibit No. 9-D for identification and received into evidence.) 
Direct Examination 
By Mr. Browne: 


Q. Would you state your full name and address? A. 
Elmer Glabe, 7350 North O’Dell Avenue, Chicago, Dlinois. 
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Q. By whom are you employed? A. Food Technology, 
Inc., Chicago. 

Q. What is your business address? A. 5903 Northwest 
Highway, Chicago, Dlinois. 

Q. Is that your own company, you own it? A. Yes. 

Q. What is the nature of the business of Food Tech- 

nology, Inc.? A. It is a research and development organi- 
zation. We work in food products and processes. 
[79] Q. Are you the same Elmer Glabe that prepared and 
conducted experiments which are the basis of and referred 
to in the affidavit filed in the United States Patent Office, 
the Mickevicz application Serial No. 495,389? A. Yes. 

Q. Did you prepare a supplemental affidavit on work 
reflected in that affidavit? A. I did. 

Mr. Browne: There would be no need to separately in- 
troduce the affidavits because they are part of the record 
of Plaintiff Exhibit 9. However, there were physical 
exhibits before the Patent Office, which are exhibits re- 
ferred to in the affidavit. Those have been retained in 
my custody in the file room of my office in Washington 


for the past two years since the Board decision was 
rendered and the exhibits were returned to us. 


At this time I will let the witness identify them so 
they can be made a part of the record here. 

The Court: You may step down, sir, if you want to. 

The Witness: Thank you. 

Mr. Browne: The specimens which I ask to be received 
in evidence at this time as supplement to Plaintiff Ex- 
hibit 9, I will ask that they be numbered Plaintiff Ex- 
hibits 10-A through M inclusive with the omission of 
K so they will [80] coincide with the letters used in the 
affidavits. It is simpler to refer to them. 


(The matters referred to were marked as Plaintiff Ex- 
hibits Nos. 10-A through M, omitting K, for identification, 
and received into evidence.) 


The Court: For the record, what do they purport to 
be? 
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Mr. Browne: These are the test samples made by Mr. 
Glabe in an effort to overcome the references cited by 
the Patent Office, all four references. 

The Court: You made experiments with reference to 
the Battista patent? 

Mr. Browne: Not Graham; no. 

The Court: In reference to the other patent cited, but 
not relied upon? 

Mr. Browne: Battista, DeLisle, and Tippens. 

The Court: And also Mickevicz, too? Were there any 
tests of Mickevicz? 

Mr. Browne: Not in this batch. But we do have and 
I hope the tests will prove that the evidence is in character 
and amount sufficient to convince the Court. 

[81] The Court: This presentation was made before the 
Patent Office? 

Mr. Browne: All numbered 10-A to M, exclusive of K, 
were offered in the Patent Office at the time when the 
four references were being cited. 

The Court: What are the four references’ exhibit num- 
ber, is that Exhibit No. 1? That is Battista, and let me 
ask you just a minute now, let me get this straight—as 
I read this thing, there were other references made, but 
finally dropped in favor of Battista? 

Mr. Browne: I want to put the others in this case 
since this is a trial de novo to show the skill of the art 
about the time the investigation was made and to show 
how far afield the Patent Office went to try to reject 
the application. Although it is finally going to come 
down to Battista, I would like to have everything that was 
before the Examiner at the time he made the rejection 
and at the time the appeal was taken, because these 
exhibits were not drawn until after the appeal was taken. 

The Court: It works both ways. The evidence you 
have to offer now works both ways, maybe for you and 
maybe against you. 

Mr. Browne: It might. There is no question these 
[82] additional references are effective as of their filing 
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dates. I will offer as Plaintitf Exhibit No. 11 Zenzes 
Patent 2,430,797 issued November 11, 1967. 

The Court: I assume Mr. Sherling has no objection. 

Mr. Sherling: I have no objection. 

(The matter referred to was marked as Plaintiff Ex- 
hibit No. 11, for identification, and received into evidence.) 

Mr. Browne: 11-A is the DeLisle patent No. 3,078,164, 
issued February 19, 1963, application filed March 30, 1960 

(The matter referred to was marked as Plaintiff Er- 
hibit No. 11-A for identification, and received into evi- 
dence.) 


Mr. Browne: I offer Plaintiff Exhibit 11-B, the Raisin 
patent, No. 1,021,477, issued March 26, 1912. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 11-B for identification, and received into evi- 
dence.) 


Mr. Browne: I also wish to offer into evidence at this 
time Plaintitf Exhibit 12. the Tippens et al. patent, [83] 
No. 3,194,682, issued July 13, 1965. This was on an ap- 
plication filed April 3, 1963. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 12, for identification, and received into evidence.) 


Mr. Browne: I call attention to the fact that the patent, 
the number which appears on the Domino Brownulated 
Sugar package, Plaintiff Exhibit 7, I offered this in evi- 
dence as Plaintiff Exhibit 13. This is the Lachmann 
patent, 2,910,388, issued October 27, 1959. 


(The matter referred to was marked as Plaintiff Exhibit 


No. 13, for identification, and received into evidence.) 


Mr. Browne: I offer in evidence Plaintiff Exhibit No. 
13-A, Lachmann patent No. 2,910,386, issued October 27, 
1959. 
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(The matter referred to was marked as Plaintiff Ex- 
hibit No. 13-A, for identification, and received into evi- 
dence.) 


Mr. Browne: I offer into evidence as Plaintiff [84] 
Exhibit 14, a copy of the Battista patent 3,023,104, is- 
sued February 27, 1962, on an application filed July 5, 
1960, which application in turn is a continuation in part 
of Battista’s earlier filed application series No. 836320. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 14, for identification, and received into evidence.) 

Mr. Browne: This is 14.4, an article from the Journal 
of Applied Polymer Science, Volume II, page 481-498 
(1967). One of the authors of the article is Orlando 
Battista, the patentee of Plaintiff Exhibit 14. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 144, and received into evidence.) 


The Court: As you know, I have an order to sign. We 
cannot finish today. Is Mr. Mickeviez here to testify? 


(Off the record.) 


By Mr. Browne: You submitted in connection with your 
affidavit a list of your qualifications as an expert in field, 
what field was that? A. Food technology. 


[85] Q. Do you have any additional qualifications you 
would like to present at this time? 

The Court: Are you a chemist by training? 

The Witness: Yes, sir. 

The Court: In other words, you are a chemical engi- 
neer, you have a Bachelor of Science in Chemistry? 

The Witness: Yes, sir, from the Illinois Institute of 
Technology. 

The Court: That is good enough for me. 


By Mr. Browne: 


Q. Were you requested to make additional tests and 
analysis in connection with this action? A. I was. 
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Q. By whom? <A. By Mr. Cannon. 

Q. To whom did you render your report on those tests? 
A. Mr. Cannon. 

Q. Anyone else? A. Mr. Mickeviez, of course knew about 


Q. Did you also report the results to me? A. Yes. 
Q. I show you Plaintiff Exhibit 15 for identification. 


[$6] (The matter referred to was marked as Plaintiff 
Exhibit No. 15, for identification.) 


By Mr. Browne: 


Q. I ask you if Plaintiff Exhibit No. 15 is the report 
you submitted to me on the work that you prepared for 
this trial? A. It is. 

Q. Have you gone over your file copy of this report to 
see if there are any corrections that need to be made? 
A. There are. 

The Court: We will suspend now and you can take up 
these corrections with Mr. Sherling and maybe we can 
have it all straightened out by the morning. 

Are there any other problems you could straighten out 
in the morning? What about these exhibits? 


(Off the record.) 


Whereupon, at 3:30 p.m., the court was recessed until 
the following day.) 


[87] Washington, D. C. 
Thursday, December 12, 1968 
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[89] PROCEEDINGS 
Whereupon, 
Elmer F. Glabe 


the witness on the stand at the time of recess, having been 
previously duly sworn, resumed the stand and testified 
further, as follows: 


Direct Examination (Resumed) 
By Mr. Browne: 


Q. You are the Elmer Glabe that prepared the test in 
the affidavit which you signed and is on file here in the 
application in suit? A. I did. 

Q. Do you not have before you the examples which 
were identified as Exhibits A through J in the original, 
leaving out M? A through J in the original affidavit, 
and L and M which were in the supplemental affidavit? 
A. I do have those before me. 

Q. And K is not present as of the exhibit under that 
designation A. That is correct. 

Q. Would you explain in terms and relationship to 
your affidavit what each of those exhibits are, beginning 
with Exhibit A, which is Plaintiff Exhibit 10-A, in evi- 
dence? [90] A. In preparing Sample A, I followed 
the teaching of Example 10 of Battista patent. 

Q. Would you hold up Exhibit A? A. This is Example 
A, sir. In preparing that sample, Your Honor, I made 
the mixture as prescribed by Battista by mixing the brown 
sugar with a portion of the crystallite aggregates and 
followed this with the addition of the peanut butter and 
then the final addition of the last portion of the crystallite 
aggregate. In this case the crystallite aggregates were 
added in two equal portions. I wish to emphasize I did 
follow the teachings as indicated on the bottom of column 
13 in the patent. 

Q. You say you followed the teaching of the Battista 
and used the crystallite aggregate. Under what name, 
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trade name was the aggregate sold? A. I used Solka- 
Floce. 

Q. Thank you. You may proceed. A. In preparing 
Sample B of the affidavit I used the Mickevicz process 
as given in the application for patent. I used there seven 
grams or seven percent of the Solka-Floce with brown 
sugar only, no peanut butter. 

In preparing Sample C I again followed the procedure 
of Battista for Example 10. In this case I used a total 
of [91] 10.8 percent of the Solka-Floce based on the total 
ingredients and I wish to add a correction to the affidavit. 
The affidavit has a typographical error and shows 12.0. 
That should be 10.8 percent of the aggregate. 

Q. Is that on page 7 in the next to last paragraph, the 
5th and 6th line from the bottom of the paragraph? A. 
That is correct. 

Q. Thank you. A. That is the result of following that 
procedure. This is a conglomerate mixture. 

In preparing Sample D I mixed brown sugar and Solka- 
Floce alone, no peanut butter was used, but I did follow 
the procedure of Battista. I mixed the brown sugar and 
a portion of the Solka-Floce and I added another portion 
of the Solka-Floce and mixed it again and added the final 
portion of Solka-Floce with the final mixing. I might 
add here at no point in that procedure did I observe any- 
thing that looked like free-flowing brown sugar. I think 
perhaps the affidavit as it is written there may not have 
pointed this out, so succinctly. 

Q. Referring to page 8 of your affidavit, the last three 
lines of the third paragraph which read, ‘‘Mix the same, 
according to the mixing procedure which is disclosed in 
aforesaid Mickevicz application series 495,389,”’ did you 
do [92] that step-wise or all at once? A. That was done 
step-wise. 

The Court: Now on the Battista examples, 2 and 10 
you reduced the percentage, however, of peanut butter and 
brown sugar in the crystalline aggregate in your experi- 
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ment—in other words, Example 10, peanut butter 29.0, 
brown sugar 48.2 and crystalline aggregate 28.8. The 
28.8 was reduced to 12, was it not? 

The Witness: That is right. 

The Court: Has that any significance here, not fol- 
lowing the examples here? 

The Witness: Both of those are within the range sug- 
gested by Battista. 

The Court: All right. 

The Witness: In preparing Sample D-1 of the affidavit we 
made a mixture there following Battista and two steps 
of the addition in this case, Avicel, not Solka-Floce. We 
made the addition of the Avicel to the brown sugar and 
added the peanut butter and then followed with the final 
portion of brown sugar. Excuse me, the final portion 
of the Avicel. 

The Court: That is so-called granulated, is it not? 
[93] Mr. Browne: No, Your Honor. 

The Court: I thought that the American Sugar example 
we talked about yesterday, the crystallite aggregate was 
Avicel. 

Mr. Browne: In the American Sugar product called 
Brownulated, there is no cellulose whatsoever. You re 
call the two dishes. Dish No. 7 is the American sugar 
product, which has no cellulose whatever. Dish No. 4 
is the Mickeviez product, which does include a cellulose 
product. 

The Court: All right. 


By Mr. Browne: 


Q. Exhibit D-1 is a product made in accordance with 
the disclosure of the Battista patent in column 1, lines 
1 through 15, exclusive thereof. Would you state the se 
quence in which you incorporated the material? A. In 
preparing this I added one portion of the Avicel to all 
of the brown sugar and mixed the two together. Then 
I added the peanut butter and added the final portion of 
the Avicel with mixing. The result of this is something 
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which the product which I cannot classify as being free- 
flowing brown sugar. 

Q. In your knowledge of the bakery industry, would 
you categorize it as a free-flowing peanut butter streussel 
[94] topping? A. I would not. 

The Court: In line 16. however, this is very interesting, 
*‘Interest in low calorie foods is today very large and 
is steadily increasing. The demand for such foods in the 
United States comes from a group which, according to 
a 1957 survey, is estimated as one-half to two-thirds of 
the population, and which includes the overweight, the 
pregnant, the diabetic, et cetera. According to a 1959 
report, there are 34 million Americans in the overweight 
class alone; and the same source reveals that at least 
a quarter billion dollars is spent annually on low calorie 
food.”’ 


(Off the record.) 
By Mr. Brown: 


Q. Please proceed. A. I would like to move in order 
to keep the Battista examples together, I would like to 
move Example L. 

Q. That is in the supplemental affidavit? A. Yes. This 
one I mixed different proportions of Solka-Floce with 
brown sugar. They were added step-wise and in this 
case I took a larger portion of the Solka-Floce and added 
it all to the brown sugar and mixed it and added the 
peanut butter and then added the remaining portion of 
[95] Solka-Floce and obtained this product. This again is 
not in my opinion a free-flowing brown sugar. 


In Example M I used the same quantities of Solka- 
Floce and brown sugar as in Example L except that I 
reversed the order of in which I used the smaller portions 
of the Solka-Floce first with the brown sugar mixed, I 
add the peanut butter and followed that with the larger 
portion of the Solka-Floce and mixed it again finally 
In my opinion, this is not a free-flowing brown sugar. 
It is similar to Example L. 
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Q. Did you at any time during the steps which you 
performed in preparing either Exhibits L or N observe any- 
thing which you in your opinion considered to be a free- 
flowing non-caking brown sugar product consisting of a 
combination of brown sugar and cellulose? A. I did not. 

Q. You may proceed. A. I would like to proceed now 
with Example E and the remainder of the exhibits. Now in 
Example E we followed the teaching of another patent. 
This was Zenzes Patent No. 2430697. In following this 
teaching we used 100 grams of dried wood fiber as specified 
in the Zenzes patent and 200 grams of sucrose or sugar 
solution and combined these two. This [96] required 
drying and finally grinding or breaking into what turned 
out to be a conglomerate mass. This in my opinion is 
not a free-flowing brown sugar. This is Example E. 


In Example F we tried the teaching of DeLisle. That 
was Patent 307164. This is Example No. F and was made 
by using 100 grams of maple syrup with 80 grams of wood 
cellulose following the teachings of DeLisle. This also 
resulted in a mass that had to be broken and ground and 
fractured and when we had done so it was not anywhere 
remotely analogous to a free-flowing brown sugar. 


In Example G, we followed the same teachings of De 
Lisle, but we used different portions. We used a smaller 
amount of wood cellulose. This again resulted in a product 
which could not be described as resembling free-flowing 
brown sugar in my opinion. 


In Example H, we also followed the teaching of De- 
Lisle in which we used a different proportion of sucrose 
solution and wood cellulose. The result was nothing 
that resembled free-flowing brown sugar. 


In Example I, we also followed the teachings of DeLisle 
with different proportions of sucrose solution and with 
cellulose. This did not result in anything that resembled 
free-flowing brown sugar in my opinion. Therefore [97] 
Examples H and I are different proportions of sucrose 
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solutions. Examples F and G are different proportions of 
maple syrup, both with wood cellulose. Example J— 

The Court: On Delisle, he was concerned with what 
he characterized actual supplement in the nature of dia- 
tomaceous earth. What does that mean? 

The Witness: It is inorganic material. It derives from 
what was at one time forms of life that existed in our 
geological eras past and has been calcified. 

The Court: It is related to fossilization in bones. Thank 
you. 

The Witness: Following the patent of Raisin, Patent 
No. 1.021.477. he teaches a procedure using wood cellulose 
which in effect is sawdust. We treated the sawdust as 
deseribed by Raisin in the patent and added to it molasses 
as suggested. But this did not result in anything that 
resembled a free-flowing brown sugar. This is Example 
J. 


By Mr. Browne: 


Q. In your preparation of the examples in Plaintiff Ex- 


hibit 10-4 through 10-M inclusive excepting K, did you use 
all of the best procedures known to you at that time for 


carrying out the steps which you performed? A. I did. 
[98] Q. How, if at all, does the condition of the materials 
in those samples, 10-A to M, compare to the samples two 
years ago when you prepared them and before the Board 
of Appeals? A. They are relatively the same. 

Q. You see no detectable deterioration or substantial 
change in their condition? A. I do not. 

Q. It is observed the letter K is mysteriously missing. 
Would you explain the absence of any sample corresponding 
to the letter K? A. Yes, I will There is no Example 
K. In making my original notes I ran things through 
as examples, experiment numbered one, two, three and 
so forth and transposing the data to the affidavit we used 
the letters A, B, C, and so forth and inadvertently we 
missed K. There is no break in my notes here. 

Q. As to J inclusive, they were in your original affidavit, 
is that correct? A. That is right. 
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Q. Was work done separately on supplemental affidavit 
in letters numbered L and M? A. That is correct. 
([99] The Court: I will not raise any question about it. 
Mr. Browne: We just wanted to make sure if the Patent 
Office raised the question whether he withheld anything— 
The Court: He is nodding negatively. 


By Mr. Browne: 


Q. Do you know whether or not the various companies 
have obtained patents relating to various means of trying 
to solve this problem of providing free-flowing non-caking 
brown sugar product? A. Yes. I am familiar— 

The Court: Let me ask you this: You are not an expert 
in that field, but I assume you are very familiar with 
it. I suppose the efforts made over the years to achieve 
the result that you claim is achieved here is because of 
this business of so-called demand for low caloric foods? 

Mr. Browne: No, no, absolutely not. This has nothing 
to do with caloric value. 

The Court: That is why I raised the question again 
yesterday. 

Mr. Browne: Battista is concerned with low calorie 
foods. But this has nothing to do with low calorie foods. 

The Court: I raised this question yesterday [100] 
initially. 

Mr. Browne: I did not catch it at that time. But I am 
glad it is straightened out now, because the Food and 
Drug Administration would never let Brownulated sell 
this product as a low calorie brown sugar. 

The Court: In other words, there has been a demand 
in so-called art for this type of product, which you claim 
you achieved by virtue of activities of Mr. Mickevicz. 

Mr. Browne: That is right. The problem is not the 
caloric problem, but the packaging and—you might even 
be able to recover all of the weight, but it is in unusable 
form, caked. If you have to separate it, then you have 
no economic value to the product. 


By Mr. Browne: 


Q. I show you a patent to La Perouse, assigned to Im- 
perial Sugar Company, Patent 3074821, issued January 
22, 1963, on an application filed May 31, 1960, which I 
will ask to be marked for identification as Plaintiff Ex- 
hibit 16-A. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 16-A, for identification.) 


By Mr. Browne: 


Q. Have you had occasion to review this patent? [101] 
A. I have. 

Q. Could yon tell the Court just in a few words how 
Imperial Sugar inventors tried to solve this problem? 
A. This process in brief, sir, consists of the idea of coating 
by means of a spraying process brown sugar particles 
with inert syrup to prevent moisture loss and thereby 
prevent caking and lumping. It does not make use of 
cellulose material whatsoever. 

Q. I show you a copy of Kolzik, Patent 3,093,484, issued 
June 11, 1963, an application filed March 12, 1959, as- 
signed to General Mills, Inc., which I will ask to be marked 
for identification as Plaintiff Exhibit No. 16-B. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 16-B, for identification.) 


The Court: These patents were not as reference against 
the plaintiff’s invention? 

Mr. Browne: These are made to show the skill of the 
art in attempts made to solve the problem. 


By Mr. Browne: 


Q. Would you tell the Court briefly how General Mills 
approached the problem and how they tried to solve it? 
A. This process consists of actually cooking brown [102] 
sugar to form a hard candy. This hard candy is then 
blended with white sugar. The entire mass is fried and 
ground. No cellulose material is used. 
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Q. I show you a patent 3,098,767, issued July 23, 1963, 
in the name of Bush to American Sugar Refining Com- 
pany, patent issued on application filed April 18, 1960, 
which I will ask to have marked for identification as 
Plaintiff Exhibit 16-D. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 16-D, for identification.) 


By Mr. Browne: 


Q. I ask you if you will state how American Sugar 
Refining Company approached the problem? A. This 
process involves a conglomeration concept in which the 
sugaring material is collected into a agglomerate or groups 
of particles and does not make use of cellulose material. 

Q. Is American Refining Company the same company 
as American Sugar Company? A. To my knowledge it is. 

Q. I show you a copy of Reimers patent 3,140,201, issued 
July 7, 1964, on an application filed January 9, 1962, 
[103] and assigned to the American Sugar Company. 


(The matter referred to was marked as Plaintiff Ex- 
hibit No. 16-E, for identification.) 


By Mr. Browne: 


Q. Would you tell the Court how that patent approaches 
the problem? A. This is a process involving simultaneously 
grinding in a fluid mill sucrose inert sugar and cellulose 
to attempt to accomplish free-flowing brown sugar. There 
is no cellulose used in this. 

The Court: I can take it now by the presentations that 
you have already made, presumably there has been a 
great demand for the ultimate result that you have reached. 
In other words, in this business of putting in other fur- 
ther patents is obvious to me. I will take that as a fact. 

Mr. Browne: I emphasize several of these patents are 
in the name of the American Sugar Company which is the 
largest in the sugar refining business illustrative of the 
extensive efforts that went into the trying to resolve this 
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problem with the use of cellulose. If I may put in this 

group of exhibits for the same purpose, Your Honor— 
The Court: Fine. 

| [104] Mr. Browne: For the same purpose I would like 

to have marked for identification Plaintiff Exhibits 16-E 

through 16-H. 


(The matters referred to were marked for identification 
as Plaintiffs 16-E through 16-H.) 


The Court: I would like to ask a question. What I 
do not understand and what I wonder about many times is 
this, and this points it out. Here presumably is a great 
demand for the solution of a problem very much in this 
industry. The consequence there were a number of ap- 
plications made for patents and several patents have been 
' granted. For example, in 1963, 109 so-called brown sugar 
: flavored methods of making the Kozlik patent, Minneapolis, 
Minnesota. He said one of the purposes of the invention 
relates to improved sugar concentrate. Various attempts 
have been incorporated for the flavor of brown sugar 
for bakery mixes. The difficulty is I cannot see myself 
the critical difference between them so that the patent is 
granted in this case and the patent is not granted in the 
other case. There seems to be a profusion of patents 
granted in this particular field and in this situation there 

has been no patent granted. 

i Mr. Sherling: Of course each of these cases related 
[105] to different methods of producing. 

The Court: Well they have a method patent in this case. 

Mr. Sherling: Yes. 

The Court: In other words, what you are saying is 
these are method patents. They already have a method 
| patent, so the observation does not apply. This is a 
composition of matter that we are involved in here. 

Mr. Sherling: Suppose some of the patents do have 
protection claims in them. The product would be different 
because it is produced by a different method. 


The Court: Do not misunderstand. I am not prejudging 
the matter. 

Mr. Sherling: Let me say this, the patents now being 
put into evidence were granted and they relate to different 
methods and eventually to different products. 

The Court: I understand. 

Mr. Sherling: It was my thinking while they were being 
introduced they would be confusing. The only issue in 
this case is whether or not the product being claimed by 
the plaintiff in the case is patentable and can be used in 
the art. 

The Court: I understand that. We understand each 
[106] other. 

These are already in, are they not? 

Mr. Browne: I have three more to add to it. Plaintiff 
Exhibit 16-G for identification is Reimers et al., 3,143,428. 

The Court: These are all method patents. You are 
saying you are introducing them, even though they are 
method patents to show the attempts that were made for 
the solution. 


(The matter referred to was marked as Plaintiff Exhibit 
No. 16-G, for identification.) 


The Court: There is no objection? 
Mr. Sherling: No. 


(Plaintiff’s Exhibits Nos 16-A through -H, marked for 
identification, were received into evidence.) 


By Mr. Browne: 


Q. You said yesterday you rendered an additional report 
on work you rendered since you were required to do so 
by Mr. Cannon and this work having been done in prepara- 
tion for this trial. We have Plaintiff Exhibit 15, which 
is the report which you rendered to me. I would like to 
have you tell the Court just what you did and produce 
the samples which were [107] made and which are re- 
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ferred to in Plaintiff Exhibit 15 and the charts attached 
thereto. 

The Court: What is the purpose of this report? 

Mr. Browne: The purpose, Your Honor, is to overcome 
the objection raised by the Board to what they thought 
was insufficiency of the proof submitted to the Board to 
show whether or not you would have a free-flowing brown 
sugar produced as an intermediate in Example 10 of 
Battista and whether or not it would be obvious to any- 
one having ordinary skill in the art to make a free-flowing 
brown sugar with nothing but— 

The Court: Excuse me. Put the question and let the 
witness answer it. You already asked a question in re- 
sponse to my inquiry to the witness. So the witness can 
answer the question you already framed. You have heard 
the discussion. Can you answer that question? 

The Witness: Yes, sir. I would like to have it repeated. 


By Mr. Browne: 


Q. Mr. Glabe, would you state whether or not in the test 
which you reported to me you were able to, by the teach- 
ing of the Battista patent, you were able to produce free- 
flowing non-caking brown sugar product called for by the 
Mickeviez [108] claims here in the suit? A. I was not 
able to make a free-flowing brown sugar like Mickevicz. 

The Court: And this report was Defendant Exhibit No. 
15 and it is evidentally a picture of the steps you took 
and the results obtained of a negative character that you 
just testified to? 

The Witness: Yes, sir. 


By Mr. Browne: 


Q. Do you have with you the samples which are identified 
in the tables attached to that report which are numbered 
from 1 through 29, inclusive? A. I do have. 
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Q. Would you exhibit those samples to the Court and 
describe what each of the samples is and how you made 
the sample? 

The Court: I am wondering whether we have to go 
through this. I have his report here. I have already ad- 
mitted it in evidence. I assume there is no objection. 

Mr. Sherling: We have no objection. 

Mr. Browne: I offer in evidence Plaintiff Exhibit 15 
together with the samples produced by the witness. 

The Court: As a supplement to his testimony. He 
[109] made experiments and this is the end result and 
at this point his point of view is negative with relation 
to Battista. 

Mr. Browne: I think it would be best to make the physi- 
cal exhibits as Plaintiff Exhibits 15-1 through 15-29 to 
coincide with the numbers which appear on the exhibits. 

The Court: The clerk can do that later on. 


(The matters referred to were marked as Plaintiff Ex- 
hibits Nos. 15-1 through -29, were marked for identifica- 
tion and received into evidence. ) 


By Mr. Browne: 


Q. Did you bring with you a Hobart mixer and samples 
of materials with which you can demonstrate to the Court 
what happened when you took brown sugar and you added 
Avicel as nearly as you can reproduce the conditions of 
the Battista patent? A. I did bring this equipment with 
me. 

Mr. Browne: With the Court’s permission, I would like 
the witness to demonstrate to the Court. 

The Court: Very well. 


By Mr. Brown: 


Q. First, Mr. Glabe, would you tell the Court what this 
[110] piece of equipment is? 
The Court: This is a special type, is it not? 


76 


Mr. Browne: I believe his testimony indicates this is 
a standard laboratory piece of equipment Mr. Glabe has 
found in commercial practice and laboratories and many 
homes. This is what is known as the Hobart Kitchen Aid 
Mixer, Model LK. It has a lever on the side which op- 
erates through a rheostat which makes the motor run 
faster or slower as it is set. The action of the paddle is 

th revolving or rotating. It revolves as well. 


By Mr. Browne: 


Q. How does the contour of each of the paddles compare 
to the contour of the inside of the bowl? A. They are 
similar and the paddle as it moves around the bowl comes 
close to the edge of the bowl. 

Q. Would you produce the conditions set forth in the 
example of Battista to the Court and the steps you are 
taking? A. I am opening a package of Domino brown sugar 
purchased in the store, brown sugar made by the American 
Sugar Company. I am going to weigh 75 grams of this 
material as called for in the Battista procedure. These 
are laboratory scales. I am now placing the 75 grams of 
brown sugar into the bowl of the Hobart mixer. I am 
now proceeding to weigh 35 grams of Avicel [111] as pre- 
scribed by the Battista patent. This is a crystal aggre- 
gate. 

Mr. Sherling: May I make a suggestion at this point? 

The Court: You may. 

Mr. Sherling: The sugar that is being used here is 
lumpy to begin with. I would like to see a demonstration 
made with brown sugar that is not lumpy to begin with. 

The Court: He said he bought that package at the store 
here in the District of Columbia? 

Mr. Glabe: No, in Chicago. 

Mr. Browne: I have a package of Colonial sugar that 
is unopened, Plaintiff Exhibit 2-A. 

The Court: I think if he is going to start the experi- 
ment, start it with Colonial sugar. 


TIC 


Mr. Sherling: I would like to see the mixer at the low- 
est speed which it will mix the two ingredients. 

Mr. Browne: Is there a reading at the lowest speed? 

The Witness: I am setting it to 1. 

Mr. Browne: Let the record show the witness is now 
opening Plaintiff Exhibit 2-A, a package of Colonial brown 
sugar, which has not heretofore been opened. 

The Witness: I am now weighing 75 grams of the [112] 
Colonial brown sugar. 


By Mr. Browne: 


Q. Is the Colonial brown sugar that you just dumped 
into the balance pan also lumpy? A. There are conglomer- 
ates that are present. I would say yes, it is lumpy. 

Q. Is it anymore so than any other commercial brown 
sugar that you have observed? A. No. 

Mr. Browne: I would like to have marked for identi- 
fication Plaintiff Exhibit 17, the first package of sugar 
which the witness opened and which Mr. Sherling objected 
to as lumpy. 


(The material referred to was marked as Plaintiff Ex- 
hibit No. 17, for identification.) 


The Witness: I am now putting the 75 grams of brown 
sugar into the mixer bowl. We now have 35 grams of 
Avicel weighed. I will now add a portion of the weighed 
Avicel to the brown sugar in the bowl. 

Mr. Browne: Let me ask Mr. Sherling as he requested 
is this how the witness should add to constitute “‘a portion 
as called for by Example 10 of Battista patent’’? 

(113] Mr. Sherling: I would say 714 grams, about 10 
percent, based on the amount of brown sugar. 

The Witness: I am weighing 71% grams of the Avicel. 

Mr. Browne: Let the record show the witness weighing 
7% grams of Avicel. 

The Witness: I am now adding 714 grams to the brown 
sugar in the mixer bowl. 


By Mr. Browne: 


Q. Before you start the mixer, I would also like to 
have Mr. Sherling, if he will, indicate the length of time 
ithe mixer should run at this stage inasmuch as there 
is no designation in Example 10 as to how long the mixer 
should run. We do have a time clock here. I understand 
you want it at the lowest speed? 

Mr. Sherling: Well, I will leave that to Mr. Glabe’s 
judgment. When he judges that the materials have been 
‘thoroughly mixed, he should stop the mixer. 

Mr. Browne: If they do not become mixed in a rea- 
sonable length of time— 

Mr. Sherling: Let us set the clock for three minutes. 

The Witness: I am setting the clock for three [114] 
‘minutes. I am setting the mixer at the lowest speed and 
the clock for three minutes, the lowest speed No. 1. The 
mixer is now running. 

Mr. Browne: Do you observe anything that looks like 
free-flowing brown sugar that includes about 10 percent 
cellulose? 

The Witness: I do not. 

Mr. Browne: Do you, Mr. Sherling? 

Mr. Sherling: I observe that we have lumps. 

Mr. Browne: You also observe a lot of white Avicel 
there? 

Mr. Sherling: Yes, the mixer does not seem to be mixing 
the materials as thoroughly as it might. 

Mr. Browne: Is there anything you would like to do 
to change the mixer? You are welcome to do it, Mr. 
Sherling? 

Mr. Sherling: No. 

Mr. Browne: If you do not think the witness is doing 
‘the best he can, maybe you can do better? 

I think with the way the mixer is going he is doing 
the best he can, yes. 

The Witness: Three minutes having elapsed, I turned 
off the mixer. 
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[115] Q. Would you examine the material in the bowl 
now and describe its appearance and try it and see whether 
you find it to be a free-flowing non-caking brown sugar? 
A. I am observing this material in the bowl and I am turn- 
ing the bowl and I get a falling action of a conglomerate 
of both larger pieces and lumps and smaller pieces. The 
action is one of sliding basically. There is some tumbling 
of the material. 

Q. Would you try compressing it between your fingers? 
A. I have picked up some of the material and am squeezing 
it between my fingers and have formed a cake. 

Q. Do you believe that material is non-caking? A. I do 
not believe it is non-caking. 

Mr. Browne: Do you prefer this to go any further, 
to add the rest of the Avicel? 

Mr. Sherling: Yes. Could we save a portion of this 
material? Could we save just a portion of this? And 
could we mix the remaining portion of the Avicel? 

Mr. Browne: This is going to be mixing the remaining 
portion, although the weight portion is off. 

Mr. Sherling: As far as I am concerned, we can stop 
at this point with the experiment. I am satisfied myself. 
We have used a proportion of Avicel and brown sugar 
which is [116] within the proportion claimed by the Plain- 
tiff and I think within the proportion taught by Battista. 
I think we can leave the experiment at this point. 

Mr. Browne: Can we agree that this material does cake 
upon compression? 

Mr. Sherling: I would not agree this material is not 
free-flowing. In my estimation, the material is considerably 
more free-flowing than the original material. I also do 
admit it contains lumps when compressed between the 
fingers will cake. 

Mr. Browne: And the cake does not easily disintegrate. 

Mr. Sherling: No, I would not say that. You can easily 
disintegrate the cake. 
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Q. Would you take 75 grams of the same brown sugar, 
put it in the mixing bowl with nothing else, and run the 
bowl for three minutes and see what we come up with? 

Mr. Browne: I want the record to be clear you took 
out a portion of it and then dumped out another portion 
on top. I think the court has seen it in the basic state. 

The Witness: I am now weighing out another 75 gram 
portion of brown sugar from the Colonial package, Plain- 
tiff [117] Exhibit 2-A- 

By Mr. Browne: 


Q. Would you fold over the top of that Colonial package 
to keep the dryness out as much as possible and keep the 
moisture in? A. I will. 

Q. Put the 75 grams of brown sugar in the mixing bowl 
and run the mixer for three minutes the same as before? 
A. I am now proceeding to run the timer and start the 
mixer at the setting as before, No. 1 on the scale. 

Q. Would you state whether or not the texture of the 
brown sugar appearance has changed in the course of this 
operation? A. If anything it has become more caked than 
it was before the mixer was started. Now it adheres, forms 
itself along the inside of the bowl, three minutes having 
elapsed. I have now turned off the mixer. 

Q. Would you describe the product after this mixing? 
A. Yes, it has one semi-solid cake which lines the bottom 
of the mixing bowl. 

Q. Would you rotate the bowl and determine what hap- 
pens? A.I rotate the bowl and it tends to peel away, but 
{118] tumbles in masses and flies around the periphery of 
the bowl. 

Q. So is it not free-flowing? A. It is not free-flowing. 

Q. And it is caked? 

Mr. Sherling: Compare it with the brown sugar without 
the Avicel, would you say the mixture of brown sugar and 
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Avicel which you have just prepared is comparatively more 
dry and free-flowing? Would you compare the two? 

The Witness: I am now emptying the contents of the 
mixer bowl onto a plate and I make the following com- 
parisons. The product made with the Avicel is still a 
conglomerate of large pieces and smaller pieces. In com- 
parison to this material which was mixed in the bowl 
without the Avicel, it is composed of larger conglomerates. 
This material does not flow. It tends to assume the char- 
acteristics of the formation in which the finger let it. 
The other material mixed with the Avicel does not ex- 
hibit any free-flowing properties, yet assumes to a con- 
siderable degree the condition that one leaves it in when 
you remove the fingers from the pile. 

Mr. Sherling: But it does flow. I think that it does 
flow when you pinch it gently. But the product without 
the Avicel does not, is that not correct? 

The Witness: I still have to answer the question no. 
{119] Mr. Sherling: The product without the Avicel tends 
to lump much more easily than the product with the Avicel, 
is that correct? 

The Witness: I have now squeezed some of the material 
made without the Avicel in my fingers and have formed a 
lump or cake which is being allowed to rest on the plate. 
I am now picking up some of the material made with 
Avicel and have formed a cake and it persists when I 
allow it to fall to rest on the plate. 

The Court: Gentlemen, I think we better recess at this 
point. 


(Whereupon, at 12:43 p.m., the court was recessed until 
1:45 p.m. the same day.) 
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{120} ArFTEeRNooN SEssION 


The Court: You may proceed. 


Whereupon, 
Elmer F. Glabe 


the witness on the stand at the time of recess, having 
been previously duly sworn, resumed the stand and tes- 
tified further, as follows: 


Direct Examination (Resumed) 
By Mr. Browne: 


Q. In your reference to free-flowing and non-caking, 
what is used in the art as a standard for comparison? 
A. The description is this: The product may be free- 
flowing, but it must be free-flowing like ordinary white 
granulated sugar. 

Mr. Browne: The witness has put Plaintiff Exhibit 15-21. 


Will you tell the court what that is? 

The Witness: This is granulated white sugar taken 
from a box which I purchased in the store. It will be ob- 
served in the jar. It flows very freely when the jar is 
rotated. 


By Mr. Browne: 


Q. Would you remove the cap and test its caking [121] 
qualities? 

The Court: If it is ordinary sugar, I know it is free- 
flowing, unless you put water on it. 

Mr. Browne: That is right, if you get moisture present. 

The Court: Sometimes from experience if you wet the 
spoon, if you insert it in the sugar from your coffee, 
you cake it. 

Mr. Browne: Merely leaving the open sugar in the open 
air will cause it to cake. 
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By Mr. Browne: 


Q. In your previous testimony when you refer to free- 
flowing and not caking, did you use ordinary white sugar 
as the standard? <A. Yes, I did. 

Q. Would you consider the material which you just re- 
moved from the beater before the lunch recess as being 
free-flowing, non-caking as in comparison with the white 
granulated sugar? A. No, I would not. 

Q. The first sugar that you mixed up in accordance with 
Mr. Sherling’s request, is it non-caking and free-flowing? 
A. It is not non-caking and it is not free-flowing. 

[122] Q. Would you try to pour some into another dish? 
A. Yes. 

Q. Would you describe what is happening? 

The Court: That is obvious. It is not free-flowing. 

Mr. Browne: I show you a portion of the Mickevicz 
product which has been open to the air in this courtroom 
and in the cell block overnight and ask whether that ma- 
terial is free-flowing and non-caking? 


The Witness: Yes, it is free-flowing and non-caking. 


By Mr. Brown: 


Q. How does it compare with Plaintiff Exhibit 7, the 
Brownulated sugar? A. This is also free-flowing and non- 
caking. 

Q. Would you hand me a sample of what you consider 
to be a streussel in the terms in which you refer to it? 
A. Yes. 

Q. Where did you obtain it? A. I purchased this in 
the cafeteria in the basement. I would like to show you 
what is meant by a streussel. 

The Court: That is a cherry pie. 

The Witness: Yes, but the top portion of the pie has 
2 crumbly crusting material. This is one of the streussels. 
This is one of them. There are many types, but this is 
one [123] of them. 
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The Court: Why did you bring the subject up? 
Mr. Browne: To illustrate what a streussel is. 


By Mr. Browne: 


Q. We will go now to the peanut butter and taking the 
material which we mixed up before lunch, which has al- 
ready in it 75 grams of brown sugar, 772 grams of Avicel 
and now will you add the number of grams of peanut 
butter called for by Battista patent and put that in the 
mixer and thereafter add the remainder of the Avicel? 

The Court: Was this expermient conducted in the Patent 
Office also? 

Mr. Browne: So far as I know this was not conducted 
before the Board nor before the Examiner. It was not 
conducted before either. This is 45 grams of standard 
peanut butter. 

The Witness: I am mixing it, taking it from the jar. 
I have now weighed 45 grams of peanut butter and I have 
introduced it into the bowl on top of this mixture. 

The Court: Is this ten? 

Mr. Browne: This is Example 10. ‘‘First, a portion 
of the aggregates were attrited in the bowl with brown 
sugar mixture and it is now being combined in a smooth 
mass with [124] peanut butter and then after that the 
remaining aggregates will be added with slow mixing. 

The Witness: I am now setting the timer at three 
minutes. 

Mr. Browne: That is the same length of time the ma- 
terial was attrited before the addition of the peanut butter. 

The Witness: I am starting the mixer at a slow speed. 


By Mr. Browne: 


Q. Is the material now taking on the appearance of a 
smooth mass? A. No, it is not taking on the appearance 
of a smooth mass. It is a conglomerate material. 

Q. Reading Example 10 from Battista it says, ‘‘The 
resulting mixture was combined into a smooth mass with 


85 


peanut butter.’’ Is there anything you can do at this 
stage to cause that material to become a smooth mass 
with the peanut butter? A. I will by stopping the ma- 
terial attempt to scrape down any mixture which is on 
the side of the bowl or agitator blade. 

Q. Let us wait for three minutes and after that time, 
if we still do not have a smooth mass, then do whatever 
you [125] can to try to make a smooth mass. Three 
minutes have expired by the sound of the alarm. Will 
you scrape down any excess peanut butter on the side 
of the bowl and do what you can to make it into a smooth 
mass as mentioned by Battista at this stage? A. I am 
now scraping the side of the bowl. 

Q. Do you want to scrape off what is on the paddle 
too? A. I will. I am now scraping off the paddle, which 
removes substantially all of it, 98 percent of it. 

Q. In view of your knowledge of mixing food ingredients, 
what would you do at this stage to try to make that a 
smooth mass? A. The only thing I could hope to do with 
that would be to attempt to mix it longer. 

Q. Would you like to try that? A. I will try that. 
I will set the mixer for an additional minute. 

Q. Is there any substantial change taking place in the 
appearance since you started the last minute? A. Nothing 
substantial. The products are still very conglomerate look- 
ing in appearance. 

Q. They are still not taking on the appearance of a 
smooth mass in any form? [126] A. It has not taken 
on the appearance of a smooth mass. 

Mr. Browne: Mr. Sherling, is there anything you can 
do to suggest that the witness can do to form that ma- 
terial into a smooth mass? 


By Mr. Browne: 


Q. Would you put into the remaining aggregate the 
Avieel? A. I am now adding the remaining Avicel, ap- 
proximately 27.5 grams. I am now starting the mixer 
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eautiously to prevent the Avicel from being thrown out 
of the bowl. I will start and stop it so the Avicel begins 
to be incorporated. 

Mr. Browne: It is such a powdery material, is that the 
problem? 

The Witness: That is right. I am now ready to turn 
the mixer on for another minute of mixing time at a 


slow speed. 
By Mr. Browne: 


Q. Could you describe what is happening in these first 

few seconds? -A. Yes, there are a large number of large 
particles being formed and the material is becoming much 
more coarse in nature and I will describe it as being a 
coarse conglomerate, quite similar to a mixture of stones 
and sand. 
[127] Q. Some of the material is still clinging to the side 
of the bowl that has not slid down to be mixed with 
the Avicel? A. That is correct. I would expect you 
would have to stop the mixer at the end of one minute 
period and scrape down the bowl so the mix could be made 
more uniform. 

Q. One minute has now expired. You are going to scrape 
down the side of the bowl and anything on the side of 
the paddle. A. I am scraping down the bowl. 

Q. Would you say that material has yet acquired the 
appearance of a free-flowing crumb? A. No, I would 
not say it is a free-flowing crumb. 

Q. Do you wish to do anything else to try and see if 
you could obtain a free-flowing crumb? A. I would like 
to mix it for an additional minute. 

Q. Proceed at a slow speed. A. At a slow speed. 

Q. Would you describe the appearance of the material 
now with respect to color as to whether it has more of 
the characteristics of any one of the ingredients than the 
other? A. The color of the mixture is becoming lighter 
and in that respect is going closer to the color of the 
AviceL 
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(128] Q. One minute has expired. The mixture is being 
stopped and does the material now appear to be a free- 
flowing crumb? A. No, I would not say it is a free- 
flowing crumb. It still slides around the side of the mixer 
bowl. 

Q. It hangs onto the side of the bowl? A. Some of that 
tends to do that. The main mass slides around the side 
of the bowl. 

Q. The bottom part tumbles? A. Yes. 

Q. Would you in light of what is construed as being a 
streussel type crumb in the bakery trade consider that 
to be a peanut butter streussel type crumb to be used 
as a streussel topping? A. Not in the standard bakery 
trade. 

Mr. Browne: Mr. Sherling, if there is anything you 
would like to do— 

Mr. Sherling: To me this material looks like it is dry 
and free-flowing. I would like to have your comment as 
to why it is not dry and free-flowing. 

The Witness: Because comparing it to granular white 
sugar, it does not have the free-flow of white sugar. 
[129] By Mr. Sherling: 

Q. Would you pour some of this material on the piece 
of paper? A. I am pouring a little bit of sugar on the 
paper. 

Q. Now would you pour some of this mixture in the 
bowl? Do you notice any difference in the free-flowing 
quality and that in the granulated sugar mixture? A. 
Yes, when I poured out the granulated sugar it continued 
in the typical flow of the granular white sugar. The sample 
that I poured from the mixer bowl slid out of the bowl 
and so it is a conglomerate. 


By Mr. Browne: 


Q. Which particles flowed out first of the conglomerate? 
Mr. Sherling: I must insist this mixture appears to me 
to be free-flowing material. Did you have any difficulty 
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in pouring the mixture from the bow] to the piece of paper? 
Would you not say it flowed freely? 

The Court: I understood what the witness is saying 

iis in comparison to the standard, in relation to that, it 
is not free-flowing. In other words, he would not char- 
acterize what happened as a free-flowing as the content 
in the granulated sugar. But the reference of standard 
that was set for the sugar for free-flowing is what he is 
talking about. 
[130] Mr. Sherling: We have a small portion of the 
mixture remaining prepared from the first experiment of 
brown sugar and Avicel and of course we have the brown 
sugar. Both of these samples set for about an hour. 
Would you compare the two samples as to their flow 
quality? Would you first pour the mixture of brown sugar 
and cellulose on the piece of paper? Would you pour 
‘a small amount of the brown sugar and Avicel mixture 
on the paper and describe its flow property? 

The Witness: I am attempting to pour some of the 
brown sugar and <Avicel on the paper and it tends to 
slide from the dish. I am now pouring some of the 
brown sugar without Avicel on the paper. It also slides 
from the dish. 


By Mr. Sherling: 


Q. Would you just state for the record the difference 
between the brown sugar and Avicel mix as to the texture 
of the brown sugar alone? A. The brown sugar alone is 
relatively made up of large lumps, conglomerates of the 
material. The Avicel and brown sugar is made up of 
conglomerates of medium-size lumps. 

Q. You say medium-size lumps. Compared to the brown 
sugar lumps, are they not very small as compared to the 
brown sugar lumps? [131] A. They are smaller. 

Q. Much smaller? A. They are smaller. 

Mr. Browne: Are they about the size of some of the 
streussel lumps? A. Yes, they are the size of streussel 
lumps. 
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Mr. Sherling: If those are all the experiments, I have 
additional experiments for cross examination. 

Mr. Browne: I believe we could say right at this stage 
this will conclude our direct examination of this witness 
and I now turn him over to Mr. Sherling for cross exami- 
nation. 


Cross Examination 
By Mr. Sherling: 


Q. Mr. Glabe, I would like to describe the experiment 
I would like you to perform. It is very simple. I would 
like you to take the brown sugar which we used in the 
first experiment and mix it with that small amount of 
brown sugar and an amount of Avicel of 10 percent. I 
would like for you to put those in a jar and to gently mix 
those materials. 

Mr. Browne: The brown sugar is being taken from the 
remainder of the package of Plaintiff Exhibit No. 2. I 
would like to ask of Mr. Sherling where in the prior art 
in the skill of the art do you find any suggestion of 
mixing [132] the ingredients in the manner which you re- 
quested? 

Mr. Sherling: I find none. This is directed to the point 
of obviousness. I would like to ask Mr. Glabe at this 
point would it be your opinion that an obvious method of 
mixing these two ingredients would be to shake them in a 
jar? 

The Witness: It would be a simple method of mixing. 

The Court: You did not answer the question. 


By Mr. Sherling: 


Q. Would it be an obvious method of mixing? 

The Court: He said would it be an obvious method 
and you said a simple one, so there is a distinction. 

The Witness: It is an obvious method of mixing. I am 
now weighing 10 grams of brown sugar as it comes from 
Exhibit 2. 
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Mr. Sherling: I have noticed this sugar again is lumpy. 
Would you place that in this jar? Would you break those 
lumps? 

Mr. Browne: I suggest to Mr. Sherling, why don’t you 
put it in the condition you would like to have it before 
he starts to mix it? You are welcome to. 

Mr. Sherling: Yes, I will do that. 

Mr. Browne: If you want to use another portion of 
the package—dump the rest of the sugar on the paper and 
[133] let Mr. Sherling take his choice. 

Mr. Sherling: I am going to let you reweigh it. 

Mr. Browne: The portion which the witness is now re- 
weighing is that which Mr. Sherling has picked up with 
a spoon and with his fingers. 

Mr. Sherling: Yes, that is correct. 

The Witness: I have now completed the weighing and 
I will transfer it to a small glass jar. 


By Mr. Sherling: 


Q. That is ten grams? A. Yes. 

Q. So we will use one gram of the Avicel. A. One 
gram. I have weighed one gram of the Avicel. I am now 
transferring the one gram of Avicel to the same jar con- 
taining the previously weighed ten grams of brown sugar. 

Q. Will you place the lid on the jar and shake that 
for approximately three minutes gently? A. I have placed 
the cap on the jar and set the timer for three minutes and 
am gently shaking the material as Mr. Sherling asked me to 
do. 

Mr. Browne: Is the witness shaking the material in 
the manner in which you wish him to shake it? 

[134] Mr. Sherling: Yes, very satisfactorily. That is 
very satisfactory, Mr. Glabe. Thank you for your indul- 
gence. 


By Mr. Sherling: 


Q. Mr. Glabe, would you pour some of the mixture on 
a piece of paper and will you describe the mixture as 
compared to the brown sugar originally? A. This again 
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is a conglomerate of medium-sized particles or balls; I 
would call them mixed finer material and these upon being 
poured out onto the paper begin—again they tend more 
to slide out than to flow out with the particular flow of 
white granulated sugar and the balls are smaller in size 
than the conglomerate of the brown sugar without the 
additive. 

Q. In addition to the balls, is there not a particular 
free-flowing material in the jar? A. I cannot observe that 
because they are confined. 

Q. Am I correct in saying this consists of smaller parti- 
cles; in other words, it is not uniform, there are cakes 
as well more particular materials in the jar, is that cor- 
rect? A. There are smaller particles along with the larger 
particles. 

Mr. Sherling: Thank you. 

The Court: Now are we finished down here? 

(135] Mr. Sherling: I am finished. 

Mr. Browne: We are trying to work out to see whether 
he is going to introduce in evidence— 

Mr. Sherling: Excuse me. I am saying it is satisfactory 
to me if they introduce both samples of the brown sugar 
and Avicel that was prepared with the Hobart mixer. 

The Court: You are speaking about the preparation 
prepared acording to the directions of Battista. 

Mr. Sherling: Just prepared by Mr. Glabe. 

The Court: In conformity with the Battista directions. 
In other words, Mr. Browne examined his witness on the 
basis of the difference in the so-called Battista patent 
and we went through the two experiments and one with 
peanut butter and one without and then we get it through 
experimentation and we come up with this experiment 
under your direction. I will let them both in. 

Mr. Browne: I think Mr. Sherling having cross-examined 
would want to put something in evidence. 


(Off the record.) 


(Defendant’s Exhibits Nos. 2 and 3, previously marked 
for identification, were received into evidence.) 
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Mr. Sherling: Defendant Exhibit 2 will be the brown 
sugar and Avicel mixture prepared by Mr. Glabe in the 
Hobart mixer. 

Defendant Exhibit No. 3 is the brown sugar and Avicel 
mixture prepared by manually shaking it. 

Mr. Browne: Which has been characterized as the ob- 
rious way of mixing these materials. 

Mr. Sherling: An obvious way of mixing these materials. 


(Otf the record.) 


The Court: Are you through with your cross-exami- 
nation, Mr. Sherling? 

Mr. Sherling: Yes, Your Honor. 

The Court: Is there any redirect? 

Mr. Browne: I want to straighten out some exhibits 
here, Your Honor. 16-A, let the record show is La Perouse, 
Patent No. 3,074,821. 

16-B is Kozlik, Patent No. 3,093,484. 

16-C is Bush, Patent No. 3,098,767. 


(Off the record.) 


Mr. Browne: We will be glad to take custody of any 
and all exhibits the Court does not require. This is a 
part of Domino brown sugar, Plaintiff Exhibit 17, a one- 
pound Domino dark brown pure cane sugar. That is what 
the witness started [137] to use. 


(Plaintiff Exhibit No. 17, previously marked for identi- 
fication, was received into evidence.) 


Mr. Browne: The plaintiff rests. 

The Court: Is that all, Mr. Sherling? 

Mr. Sherling: Your Honor, I will move that the court 
receive into evidence Defendant Exhibit No. 1. which is 
the customary folder containing the copy of reference, 
copy of the Board’s decision and Examiner’s reference. 
I ask that this be accepted at least for the convenience of 
the court and as a duplicate of evidence which the plain- 
tiff has already submitted. 
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Mr. Browne: I only object on the ground it is on dup- 
lication if there has to be a record on appeal. I have no 
objection otherwise. 


(Defendant Exhibit No. 1, previously marked for identi- 
fication, was received into evidence.) 


The Court: Thank you, gentlemen. I will have a little 
difficulty from the standpoint of time. I would not [138] 
presume to decide this case from the bench. I think the 
parties are entitled to more consideration than that. It 
was presented extremely well. It is very interesting as I 
said before, I was very much impressed with the way the 
case has been prepared and presented and by the wit- 
nesses that have been on the stand, and of course, Mr. 
Sherling, as always was his usual capable and efficient 
self. Thank you very much. 

Mr. Sherling: Thank you, Your Honor. 

Mr. Browne: Thank you, Your Honor. 

The Court: Any exhibits you want to withdraw, you 


have permission, unless you think under the cirenmstances 
I need them. I give you carte blanche in that respect. 
Everything introduced in evidence is on the record any- 
way. I do not think I need any of those matters except 
the record we have. So if you want to take anything 
physically out of here, you can take them, except I would 
like to keep the jars, the first set of jars. Thank you. 


(Whereupon, at 2:40 p.m., the hearing was adjourned.) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1025-67 


Memorandum to the Clerk 


This is an action brought pursuant to 35 U.S.C. 145 
‘against the Commissioner of Patents seeking an order of 
the Court directing the issuance of a patent. 


Plaintiff, Pro-Col Corporation, is a corporation duly or- 
ganized and existing under the laws of the state of Ilinois. 


Plaintiff, Justin Melvin Mickevicz, was the applicant and 
claimed inventor of the subject matter claimed in an appli- 
cation for patent duly filed October 13, 1965 for a new, novel 
and useful improvement in ‘Food Products and Method for 
Preparing Same”’ said application being Serial No. 495,389 
and a continuation in part of the applicant’s earlier 
‘application Serial No. 428,615 filed January 28, 1965, 
which, in turn, was a continuation in part of appli- 
eation Serial No. 241,825 filed December 3, 1962, and 
‘said application, Serial No. 428,615 was also a consoli- 
‘dation of two earlier applications of applicant, namely, 
Serial No. 275,242, filed April 24, 1963 and Serial No. 
296,384 filed July 19, 1963, all of which, except said 
application Serial No. 495,389, are now abandoned. 


Plaintiff Pro-Col Corporation is, by assignment from 
‘plaintiff Mickevicz, the owner of the entire and undivided 
right, title and interest in and to said application Serial 
No. 495,389 and is the owner of the entire right, title and 
interest in and to the inventions disclosed and/or claimed 
in said application. 


Claims in the suit are two in number, both directed to a 
composition of matter. There were originally four claims, 
‘two being method claims. Nos. 1 and 2 were allowed, and 
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Nos. 3 and 4, the so-called product claims, were rejected. 
They all related to the subject matter above. 


Claim No. 3 may be said to be typical of the claims: 


“«3. A free-flowing edible brown sugar product con- 
sisting of a tacky solid crystalline brown sugar com- 
ponent having a moisture content of not substantially 
less than about two per cent (2%) and a finely divided 
edible bond and tack-reducing component selected from 
the group consisting of finely divided water-insoluble 
edible wood cellulose, microcrystalline cellulose, and 
sugar cane cellulose, which is present in the said solid 
crystalline brown sugar product within a range of not 
substantially less than three per cent (3%) nor sub- 
stantially more than twelve per cent (12%), by weight, 
of the solid crystalline brown sugar component of the 
said edible brown sugar product.”’ 


Claim No. 4 differs from Claim No. 3 in that it includes 
“an edible brown sugar flavoring material selected from the 
group consisting of edible flavoring fats and oils.’’ 


It might be said at the outset that commercial success is 
admitted by way of stipulation, but such a fact is not con- 
trolling and may be utilized only evidentially to give light 
to the circumstances surrounding the subject matter. 
(Graham v. John Deere Co., 383 U.S. 1, 17 and 18 (1965)). 


35 U.S.C. 103 of the Patent Act provides that a patent 
may not be obtained ‘‘.. . if the differences between the 
subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been 
obvious at the time the invention was made, to a person 
having ordinary skill in the art to which such subject mat- 
ter pertains ...°’ 


In other words, obviousness is the test to be applied here. 


The only reference by the Patent tribunal is that of one 
Battista, Serial No. 3,023,104 issued February 27, 1962. It 
relates to a reduced calorie food composition comprising a 
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food material and as a non nutritive agent cellulose crystal- 


lite aggregates. 


The Board of Appeals of the Patent Office concluded that 
the claims in question should be rejected as unpatentable 
over Battista, making the point that ‘‘While Battista is 
concerned principally with low calorie food compositions’’, 
yet nevertheless ‘the fully discloses that the cellulose erys- 
tallite aggregates have the property of rendering food ma- 
terials dry and free-flowing . . .”’ concluding further that 
a composition of brown sugar and aggregates of the same 
nature as claimed by the applicant and having free-flowing 
properties would have been an obvious one in the light of 
the full Battista disclosures. With this the Court agrees. 
As a matter of fact, the applicants’ witness Stukis admitted 
as much in cross-examination, (Transcript, pp. 74 and 75) 
and there is no evidence before the Court that would indi- 
cate a conclusion to the contrary. 

See Morgan v. Daniels, 153 U.S. 120, 125 (1893) which is 
still hornbook law. 


Judgment for defendant. Order accordingly. 


/s3/ Marrnew F. McGuire 
Matthew F. McGuire, 
United States District Judge 
May 21, 1969 


UNITED STATES DISTRICT COURT 
POE THE DISTRICT OF COLUMBIA 


Civil Action No. 1025-67 
Judgment 


This action came on to be heard at this term and there- 
upon upon consideration thereof, it is this 2nd day of Octo- 
ber, 1969, 


Apsupcep that the complaint be and it is hereby dis- 
missed. 
/3/ Matruew F. McGuire 
Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1025-67 
Notice of Appeal 


Notice is hereby given that Pro-Col Corporation and 
Justin Melvin Mickevicz, plaintiffs above named, hereby 
appeal to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the final judgment entered 
in this action on the second day of October, 1969, dismiss- 
ing the complaint of the above named plaintiffs. 


Pro-Cot Corporation 
and 
Justin Metvin Mickevicz 


By Francis C. Browne 
Francis C. Browne 
Attorney for Plaintiffs 
1819 H Street, N.W. 
Washington, D. C. 20006 


Of Counsel for Plaintiffs: 


Browne, Beveripce & Dr Granpr 
1819 H Street, N.W. 
Washington, D. C. 20006 


November 3, 1969 


atent 
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3,264,117 
FREE-FLOWING, NON-CAKING BROWN Panes 
Charles P. Graham, Hicksville, and Augustino S. Agate, 
Ozone Park, N. an Sugar Com- 
pany, New York, N.Y., 2 corporation of New Jersey 
No Drawing. Filcd Oct. 17, 1953, Ser. No. 317,082 
12 Claiins. (CL. 99—141) 


This invention relates to sugar and to a method of 
Preparing sugar products. More particularly, this inven- 
tion relates to a frec-flowing, non-caking brown sugar 
and to a method of preparing samie. Still more parti 
ularly, this inveation relates to brown sugar having im 
proved physical properties as evidenced by free-flowing 
and anti-caking properties even after relatively long pe- 
riods of storage under conditions of relatively high hu- 
midity. 

Brown sugirs or so-called “soft” sugars of commerce 
afe sugars made up of sucrose crystals coated with mo- 
lasses, like raw sugar. These sugars range in color from 
light yellow to dark brown and all have 2 molasses taste 
end odor, the darker “soft” sugars having 2 stronger 
taste. Brown or “soft” sugars are sold ia various grades, 
such 2s soft #6 (light yellow), a light straw colored, 
moist sugar with a slight molasscs flavor used mainly in 
daked goods; soft #8 (medium yellow), a yellow, moist 
sugar darker than #6 and with slightly more pronounced 
flavor; soft #710 (golden brown), a golden, moist sugar 
with 2 pronounced molasses taste; and soft #13 (dark 
brown), the darkest of the moist sugars with the strong- 
€st molasses taste. 

Soft sugars are available in houschold size packages. 
It has been observed that during storages, particularly 
after the original package has teen broken and/or the 
soft sugar otherwise exposed to the atmosphere, that the 
soft sugar becomes dry, hard and lumpy due to the loss 
of moisture from the molasses costing surrounding the 
eucrose crystals of the sugar. In some instances the 
sugar beconics so hard and lumpy, almost cement-like, 
that the sugar is no longer usoful for houschold purposes 
and must be discarded. 

It is an object of this invention to provide an im- 
proved brown or soft sugar product, 

Another object of this invention is to provide a method 
for the manufacture of an improved brown or soft sugar 
product. 

Another object of this invention is to provide a brown 
or soft sugar composition having improved physical prop- 
ertics as evidenced by free-flowing and aaticahing prop- 
ertics even after relatively long periods of storage. 

Still another object of this invention is to provide a 
drown sugar product, and method of preparing the same, 
having improved storage or keeping properties. 

How these and other objects of this invention are 
achieved will become apparent in the light of the accom- 
panying disclosure. 2 

In accordance with this invention it has been discov- 
ered that a brown or soft sugar composition containing 
an admixture of a minor amount of additives, such as a 
minor amount of a polyol and a minor amount of an 
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additive selected from the g: 
crystallite aggregaics, algins! 

silicates, glycerol monostear 

sesses improved St0 

flowing abi 

cordance w: : this inve 

paring free-flowing, non 

& special combination of additives therein has deen dis- 
covered. ; 

Ta 3c 
Gitives including 2 p 
glycol, at a ene jon ora about Bee 
finished brown sugar composition, together wi 
amount in the range from about 0.5 to about 2% by 

an additive material selected from the sroup 
of cellulos: crystallite aggresates, e.g. Avic 
ose Corp., sce US. Patenz 3,023,. 
104, alginates, such 2s Keltose, sold by Kelso Co., hy- 
Grated alkali aluminum: silicates, such as Zeolex, sold by 
J. M. Huber Co., glycerol mocostearate and methy i 
lulose, when incorporated in brown sugar imparts to 
resulting sugar composition free-Sowing and anti ae 
propertics. 

In the preparation of the improved browa sugar com 
positions in accordance with 2 ion it was found 
that the method of incorpozatiz cs in the 
brown sugar was importan’ separation of a satis- 
mae sleable product. Specifically 3 was found that 

diz J, such as tbe cellu 

aggregat cs, the algioates, the hydrated alkali aluminum 
silicates, the glycerol mionostearate and the me? byloellu- 
lose must be added first to the brown sugar, followed by 
admixing or riMling gently to yield a substantially leaip- 
free, free-flowing sugar. The polyol, such as glycerige, 
a constituent of the combination of additives, must :hta 
be added. It was observed that the free-flowing chir- 

ics of the resulting brown sugar compositions wias 
retained and that the product possessed good anti~: 
properties, It is believed shat the initial incos; 
of the ay addi materials 
2 separation of ae drown sua into Tisereie pe 3 

coating by the polyol 

constitu: ¢, without requiring vio- 
lent agitation ox Ning. 

The following is Mustrative of the pra. 
venation. Samples of the brown sugar compositions ioe 
this invention were prepared by gently dbleading in the 
dry additive to a #13 soft sugar. Withia about $ x ae 
utes after Mending there was produced 2 free-flowing sot 
Sugar. Smear lumps of the sugar not removed prior to 
blending were not rendered less lumpy ae ng dleadiag. 
Therefore, the resulti ing dlendM admixture was passed 
through a No, $ screen to remove any smear lumps orlg- 
inally present in the soft sugar. It was observed that the 
Dlended mixture very readily passed through the screen 
in contrast to soft sugar per se which would plus the 
screen openings. 

Glycerol was then addef to the screened and steaded 
admixture of brown sugar and dry additive and the fe- 
sulting samples were then stored for ons week with dx- 
posure to an atmosphere wherein the relative humidity 
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Tests also indicated that the dry additives alone 
(Ayicel, Kehose, methyiceluloss, Zeoiex) did not import 
anticaking properties to the brown sugar. 

Additional tests were car st which indicated that 
B gentle method of blending the additive materials to 
the brown sygar was necessary. In these tests a Patter- 
soa-Kelly Twin Shell blender was used. Prior to blend- 
ing the additive materizts with the brown sugar, the brown 
sugar was processed through 2 Fitzpatrick comminuter to 
make certain that the brown sugar was free of lumps. 
Five pounds of the comminuted brown Stigar were then 
Placed in the PK blender and the dty additive material 
adced. Within 2 minutes after mixing or Blending with- 
im the PK blender the ese 
mixture was dry-appearing 
some lumps of brown sugar which formed w f 
30 seconds of ing befose all the added dry additive 
Was able to atix intimately with the brown sugar. 

After 2 minutes of blending within the PK blender the 
Dlending operation was stopped and the blended admix- 
ture screened to remove any lumps. It was observed that 
the dlended admixture passed very readily through a No, 
8 screen, about 75% passing there: rough. This screcned 
Maicria! was'then put back in the PK blender and no 
additional lumps were formed. It is speculated that if 
the PK blender were equigped & an intensifier bar 
lump formation during j ! blending of ty a 

id be eliminated. The potyol constituent, 
glycerol, of the combination of additives was then added 
to the screca blended adwnixture within the PK blender 
and blended z 

The results of this work 
flowing, substantially nos-ca 


2 minor zmount of a combination of additives includ- 
ing a folyol, such as glycerine, and an additive selected 
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group consisting of cellulo: 

ates, hydrated alkali aluminum silicates, g' 
arate and methylcellulose. The above tests 
micthod! of and the sequence of the 
oa of the additive material to the brown sugar were 
important in the preparation of a fre flowing, anti-cak- 
ing brown sugar Specifically, these tests 


indicated tha’ 


crystallite ag 


ing of the polyol additive constituent, produces 2 brown 
sugar product having free-flowing and anti-caking proper- 
ties. The fact that the combination of additives pro- 
duced a browa sugar composition of improved properties 
was unexpected since neither additive alone when in- 
Sorporated in brown sugar will prevent caking. 

As will de apparent to those skilled in the art in the 
light of the foregoing disclosure, many modifications and 
substitutions are possible in the practice of this inven- 
tion without departing from the spirit or scope thereof. 

I chim: 

1. A free-flowing, non-caking brown Sugar consisting 
essentially of about 2% by weight of 2 polyol sclected 
from the group consisting of glycerol and propylene 
glycol and from about 0.5-2% by weight of an addi- 
tive selected from the group consisting of cellulose 
Crystallite aggregates, alginates, hydrated aluminum siti- 
cates, glycerol monostearate and methylcellulose, the 
remainder being brown sugar, said free-flowing, non- 
caking brown sugar having been Prepared by first adding 
and mixing said additive to granulated brown sugar fol- 
lowed by adding to the admixture said polyol snd biend- 
ing the resulting admixture. 

2. A free-flowing, non-caking brown sugar in accord- 
ance with claim 1 wherein said polyol is glycerol. 

3. A free-flowing, non-caking brown sugar in eccord- 
ance with claim 1 wherein said additive is cellulose 
crystallite aggregates. 

4. A frez-flowing, non-caking brown sugar in accord- 
ance with claim 1 wherein said additive is an alginate. 

5. A free-flowing, non-caking brown Sugar in accord- 
ance with claim 1 whercin said additive is a hydrous 
alkali aluminum silicate. 

6. A free-flowing, non-caking brown sugar in accord- 
ance with claim 1 whercin said additive is methylcellu- 

7. A method of producing a free-flowing, non-caking 

wr sugar which comprises admixing with granulated 

wn sugar from about 0.5 to about 2% by weight of 
an additive selected from the group consisting of cellu- 
lose crystallite aggregates, alginates, hydrated alkali 
aluminum silicate and methylcellulose and adding to the 
fesulting admixture about 2% by weight of a polyol 
selectsd from the group consisting of glyccrol and 
propylene glycol. 

8. A method in accordance with claim 7 wherein said 
additive material is cellulose crystallite aggregates and 
wherein said polyol is glycerol. 

9. A method in accordance with claim 7 wherein said 
additive material is an alginate and wherein said polyol 
is glycerol. 

10. A method in accordance with claim 7 whercin 
said additive matcrial is methylcellulose and wherein 
said polyol is glycerol. 

11. A method in accordance with claiin 7 wherein 
Said additive material is hydrated alkali aluminum sili- 
Cate and wherein said polyol is glycerol. 

12. A methed of producing a free flowing, non-caking 
brown sugar which comprises admixing with granulated 
brown sugar shout 0.5% by weight methylcellulose and 
about 0.5% by weight alginate to form the resulting 
admixture whercin said adJitive materials are uniformly 
distributed thercin and mixing with the resulting admix- 


8,204,117 
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ture about 2% by weight glyccrol to form a uniform 2,910,386 10/1959 Lachmann --....._ 99—141 X 
blend therewith. oan 3,023,104 2/1962 Battista 
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CHARLES B. CANNON 
ATTORNEY AND COUNSELLOE AT LAW 
FIELD BUILDING 
135 soUTH LA SALLE STREET 
CHICAGO, ILLINOIS 60603 


Thursday 
October 7, 1965 


Hon. Commissioner of Patents 
Washington, D. C. 


Re: Case 62102C-C—Justin Melvin Mickevicz 
Food Products and Method for Preparing the Same 


Dear Sir: 


I transmit herewith the application of Justin Melvin 
Mickevicz on ‘‘Food Products and Method for Preparing 
the Same’”’ including four (4) claims and four (4) sheets of 
drawings, together with an assignment of the entire inter- 
est therein from the applicant to Pro-Col Corporation, an 
Illinois corporation, and my check in the sum of $33.00 to 
cover the fees for filing this application and recording the 
assignment. 


This application is a continuation-in-part of applicant’s 
co-pending application, Serial No. 428,615, filed January 28, 
1965 and entitled ‘‘Food Products and Method for Prepar- 
ing the Same’’, now pending in Group 170. 


Very truly yours, 


/s/ CHan.es B. Cannon 
Charles B. Cannon 
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PETITION 
To Tae CoMMISSIONER OF PATENTS: 


Your petitioner, Justis Metvrs Mickevicz, a citizen of 
the United States, residing at Chicago, in the County 
of Cook and State of Illinois, whose Post Office address 
is 937 West Castlewood Terrace, Chicago, Illinois, prays 
that Letters Patent may be granted to him for the im- 
provements in Foop Propvcts anp MrTHOD FOR PREPARING 
THE Same as set forth in the annexed specification. 


And he hereby appoints CHastes B. Cannoy, 135 South 
LaSalle Street, Chicago 3, Illinois (Registration No. 13,- 
504), his attorney, with full power of substitution and re- 
vocation, to proseeute this application, to make alterations 
and amendments therein, to receive the Patent, and to 
transact all business in the Patent Office connected there- 
wit. 


SPECIFICATION 
To Arzu Wao It May Concesy: 


Be it known that, I, Justrs Metvis Micxevicz, a citizen 
of the United States, residing at Chicago, in the County of 
Cook and State of Illinois, have invented certain new and 
useful improvements in Foop Propucts anp METHOD FOR 
Peepartnc THE Same of which the following is a specifi- 
cation: 


This application is a continuation-in-part of applicant’s 
co-pending application, Serial No. 428,615, filed January 
28, 1965 which, in turn, was a continuation-in-part of ap- 
plicant’s earlier application, Serial No. 241,825, filed De- 
cember 3, 1962 and which later application, Serial No. 
241,825, was a consolidation of applicant’s earlier appli- 
cations, Serial No. 275,242, filed April 24, 1963 and Serial 
No. 296,384, filed July 19, 1963, all of which are now 
abandoned. 
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This invention relates to edible food products and to a 
method for preparing the same. 


This invention relates to brown or so-called ‘‘soft’’ 
sugar products and to a method for preparing such brown 
sugar products including both light and dark brown sugar 
products to the end that they will not cake or lump up 
or become crusty upon standing in packaged or bagged 
form or in drums, when intended for commercial use, 
or during reasonable shelf life when used in consumer 
product packages, and so that such brown sugar products 
will not adhere to and build up on the working parts of 
food mixing and blending apparatus, and the like, in use. 


The present invention is particularly applicable to tacky 
so-called brown or so-called ‘‘soft’? sugars which are ex- 
tensively used in the baking and confectionery industries. 
Thus, so-called brown or ‘‘soft’? sugars, due to their 
characteristic flavor, are useful in making fudges and other 
confectionery frostings, icings and cake mixes, cookie mixes 
and other bakery goods, and for other purposes where 
the flavor of brown sugar is desirable. 


Brown or so-called ‘‘soft’? sugar commonly consists of 
a mass of fine sugar crystals, covered with a film of dark 
colored, cane-flavored syrup which imparts to the sugar 
its characteristic color and flavor. Such so-called brown 
or ‘‘soft’’ sugars are produced commerically in a number 
of grades which vary in color from so-called No. 1 brown 
sugar, which is virtually white in color, through yellow 
and brown sugars which become progressively darker, 
ending with a very dark brown sugar which is known in 
the trade as No. 15. However, in the trade, Nos. 6, 8, 
10 and 13 are the most commonly produced and used forms 
of so-called brown or so-called ‘‘soft’’ sugars. The sugar 
content in such so-called brown or ‘‘soft’’ sugars varies 
from about 95 per cent (95%) in No. 6, to about 91 per 
cent (91%) in No. 13, and the moisture content of such 
‘soft’? or brown sugars ranges from about two per cent 
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(2%) to about four per cent (4%), or comparable sugar 
and moisture contents in brown sugars otherwise identi- 
fed. 

However, one of the primary problems heretofore en- 
countered in the use of such tacky brown or so-called 
“ssoft’? sugars is the fact that they tend to agglomerate 
or cake or form lumps, or to become erusty upon standing 
in bagged or packaged form, or in drums, or like con- 
tainers. This lumping or caking or becoming crusty is 
believed to be due, in part, to the fact that the erystals 
of brown sugar are normally covered with a film of sticky 
flavoring syrup. In the case of brown sugar derived from 
cane sugar this syrup originates in the sugar cane and in 
the case of brown sugar derived from beet sugar it is 
imparted to the beet sugar crystals by spraying a molasses- 
like syrup thereon to produce a brown type of sugar prod- 
uct. It has been found that this system of crystals and 
syrup transfers moisture very readily and that when in a 
moist atmosphere the sugar mass is in a plastic state, 
that is, the flavoring syrup surrounding the crystals 
allows the crystals to move about in the flavoring syrup 
as a vehicle. However, in a dry atmosphere the flavoring 
syrup gives up some of its moisture and becomes hard 
and thus reduces the ability of the crystals to move with 
the result that the brown sugar lumps or cakes or becomes 
crusty, although when moisture is restored to the brown 
sugar the lumps or ‘‘cakes’”’ or crusty areas again be- 
come plastic or soft. 


In any event, the erystals of brown or so-called ‘‘soft”’ 
sugar tend to agglomerate upon standing in bags, pack- 
ages, drums, or other containers, and to form hard lumps 
which present a serious problem in the use of the brown 
or so-called ‘‘soft’’ sugar in food mixing and blending 
equipment and also when such brown sugars are stored 
in small consumer packages for sale in grocery stores and 
like places. 
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In addition, the phenomena related to the tackiness of 
the brown sugar causes it to adhere to and build up upon 
the working parts of food mixing and blending apparatus 
with the result that eventually the brown sugar builds up 
to a point where it must be mechanically chipped off or 
steamed off from such food mixing and blending equip- 
ment and the like. Moreover, as the brown sugar builds 
up in the moving parts of the food mixing or blending 
equipment it causes heat, due to the increased friction 
resulting from the build-up of the brown sugar in the 
working parts of the equipment, and this further dries 
out the brown sugar and causes further lumping or caking 
of the brown sugar with the result that this condition 
continues until the drag upon the driving means in the 
food mixing or blending equipment becomes very severe 
and frequently stops the operation of the equipment. 


Accordingly, an object of the present invention is to 
provide a new and improved method of making a brown 
sugar product having an edible bond and tack-reducing 
agent, or a mixture of such agents, incorporated therein 
in such a manner that the foregoing and other difficulties 
experienced in the use of commercial mixers presently 
available are overcome and the edible bond and tack-re- 
ducing agent is intimately and thoroughly mixed with the 
brown sugar component without subjecting the mixture of 
the tacky brown sugar component and of the edible finely 
divided bond and tack-reducing component to any sub- 
stantial degree of pressure, with the result that in the new 
brown sugar product the relatively light finely divided 
edible bond and tack-reducing agent is intimately and thor- 
oughly mixed with the brown sugar particles without com- 
pacting or tendency to roll up and form lumps. 


Further objects of the invention are: (a) to provide 
2 new and improved method of making the new brown 
sugar product which enables the relatively lighter edible 
bond and tack-reducing component thereof to be intimately 
mixed with the relatively heavier brown sugar component 
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n such 2 manner that the particles of the edible bond and 
-reducing agent are so commingled with the particles 
he brown sugar component as to more nearly com- 

pletely envelop the particles of the brown sugar com- 

ponent and thereby impart a maximum surface area of the 
particles of the brown sugar component which are covered 
by the particles of the edible bond and tack-reducing agent 
and thus impart the maximum functional effect to the 
latter: (b) to provide a new and improved method for 
making the new brown sugar product which requires rel- 
atively smaller quantities of the edible bond aid tack- 
reducing agent component to the end that the percentage 
of the edible bond and tack-reducing agent component 
required for incorporation in or with the brown sugar 
component is materially reduced, thereby enabling the use 
of edible bond and tack-reducing agents which it has not 
been possible to use heretofore; (c) to provide a method 
of making the new brown sugar product which generates 
little heat or friction during the operation of mixing the 
brown sugar and the edible bond and tack-reducing com- 
ponent thereof: (d) to provide a method of making the 
new brown sugar product which develops very little shear 
in the system during the mixing operation; (e) to provide 
a method which develops very little smear during the mix- 
ing of the brown sugar component or mixtures thereof, 
and the edible bond and tack-reducing component and 
thus minimizes the necessity for washing the mixing equip- 
ment: (f) to provide a method which develops relatively 
little pressure between the two phases or components em- 
ployed in the new method during the operation of mixing 
them together: (g) to provide a method which avoids 

‘‘pilling”’ or balling up of the components of the mixture 

as is caused by the twisting motion involved in the use 

of other methods of making brown sugar products; (h) 

to provide a method which allows for aeration of the 

components of the new brown sugar product during the 
mixing operation; (i) to provide a method which facili- 
tates or enables the spraying or adding of flavoring or like 
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additives into or with the components of the mixture in 
addition to the edible bond and tack-reducing agent 
during the mixing operation, as may be necessary or de- 
sirable; (j) to provide a method which may be carried out 
in an atmosphere of relatively high or low temperature or 
relatively high or low humidity and either under vacuum 
or under pressure; (k) to provide a free-flowing brown 
sugar product which retains the natural moisture content 
and flavor of the brown Sugar component used in making 
the new brown sugar product and which does not, there- 
fore, require drying of the brown sugar product for the 
removal and/or reduction of the natural moisture content 
of the brown sugar component with the result that the 
new brown sugar produets retain the natural flavor, color 
and aroma of the brown sugar component. 


Another object of the present invention is to provide 
a new and improved brown or so-called ‘soft’? sugar 
product and a new and improved method for preparing 
the same in such a manner that the tack or tackiness and 
the bond of the brown or so-called ‘soft’? sugar is sub- 
stantially reduced and so that the new brown or so-called 
“soft”? sugar product will not agglomerate or form lumps 
or cake or become erusty upon standing in packaged or 
bagged form or, in drums, or during shelf life, and 
so that it will likewise not build up upon the working 
parts of food mixing and blending equipment and the 
like, in use. This latter phenomenon is known in the 
art as ‘‘smearing”’ or “‘gunking up’’. 


An additional object of the invention is to provide a 
new and improved brown or so-called “soft”? sugar prod- 
uct which may be packaged, bagged or stored in drums 
or other containers without agglomerating, smearing, for- 
ming lumps, caking, or becoming crusty. 


A further object of the present invention is to provide 
a new and improved method for incorporating and in- 
timately mixing an edible bond and tack-reducing agent 
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with a so-called brown or ‘‘soft’? sugar to provide the 
new brown sugar product herein referred to. 


till another object of the present invention is to provide 
a new and improved method for incorporating an edible 
bond and tack-reducing agent with a so-called brown 
or soft sugar in such a manner that the relative quantity 
or percentage of the edible bond and tack-reducing agent, 
in relation to the percentage of the so-called brown or 
‘soft’? sugar component of the completed product, is 
materially reduced, thereby making it possible to effect 
a distinct economy in the manufacture of the new brown 
sugar product while, at the same time, enabling the new 
brown sugar product to retain substantially the same 
characteristics as the brown sugar component thereof as 
to taste or sweetness, cooking and baking characteristics, 
and the like. 


In the practice of the present invention, I have found 
that a new and useful brown or so-called ‘‘soft’? sugar 
product may be prepared by the novel method of the 
present invention by incorporating in and intimately mix- 
ing with any of the available types of brown or so-called 
‘soft’? sugars herein referred to a material which sig- 
nificantly reduces the tack or tackiness and the bond of 
the brown or so-called ‘‘soft’’ sugar to such an extent 
that it will not agglomerate, form lumps, cake or be- 
come crusty when stored in any type of container and will 
not significantly smear or build up on the working parts 
of food mixing or blending equipment in use. 


Edible bond and tack-reducing agents of the character 
employed in the practice of the present invention are 
relatively light in density and when they are commingled 
with a relatively heavy product, namely, a light or dark 
brown sugar, of the character herein referred to, there 
is a tendency for the edible bond and _tack-reducing 
agent to roll up or wad up and to diffuse in a very non- 
uniform manner in the sugar mass. 
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Moreover, due to the natural tackiness of brown eugars 
the incorporation of edible bond and tack-reducing agents 
therein presents additional distinct problems and among 
these are the fact that the customary mixers used in con- 
nection with brown sugars, and in the manufacture of 
products employing brown sugars, namely, mixers of the 
egg beater type, or mixers of the ribbon type, such as so- 
called ribbon blenders, or mixers of the screw type, such 
as screw mixers embodying tubes, troughs, or cones, or 
dough mixers, or revolving or stationary drums with plows 
and/or choppers therein, all present a serious drawback 
in that they generate substantial quantities of heat which 
tends to cause the brown sugar to smear excessively. More- 
over, the use of such mixers tends to cause the relatively 
lighter edible tact and bond-reducing agent to become poorly 
distributed or ‘‘lost’’ in the tacky brown sugar mass. 


An additional object of the present invention is to pro- 
vide a new and improved method of making brown sugar 
products, and new and improved brown sugar products 
having a new and improved finely divided edible bond and 
tack-reducing agent or additive incorporated therein in the 
form of an edible finely divided water-insoluable cellulose, 
known as BW 200 Cellulose (Brown Company, or, alterna- 
tively, microcrystalline cellulose, sugar cane cellulose, or 
mixtures of the other finely divided edible bond and tack- 
reducing agents referred to above. 


In one phase of the present invention, I have found that 
one of the new bond and tack-reducing agents, such as 
recovered from sugar cane, has certain desirable advan- 
tages and characteristics, including the fact that when it 
is used with so-called brown or soft sugars, prepared from 
the sugar cane, the entire brown sugar product may thus 
be prepared from sugar cane, a natural food-producing 
product, and hence tends to minimize the problems as in- 
volved in the use of some other additives in food products 
certain of which require special consideration or govern- 
mental approval. 
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All of the foregoing and other difficulties are overcome 
in the practice of the present invention, as will be pointed 
out hereinafter. 


The drawings show schematically typical apparatus and 
illustrate typical methods which may be employed in the 
practice of the present invention for incorporating the 
relatively light edible bond and tack-reducing agent in and 
mixing it with the brown sugar component although many 
variations of such apparatus and methods may be employed 
within the scope a Ee contemplation of the present inven- 
tion. 


In the drawings: 


Fig. 1 is a schematic illustration of one form of a typical 
apparatus and method which may be employed in the prac- 
tice of the present invention; 


Fig. 2 is a schematic illustration, partly in section, of 
another form of typical apparatus, in the form of vertical 


mixing tower, which may be employed in the practice of 
the present invention, in place of the apparatus illustrated 
in Fig. 1; 


Fig. 3 is a schematic vertical sectional view of another 
form of typical apparatus in the form of a rotating drum- 
type mixer which may be employed in place of the ap- 
paratus illustrated in Fig. 1; and 


Fig. 4 is a schematic illustration of another embodiment 
of the mixing apparatus shown in Fig. 1, and which may 
be employed in the practice of the present invention. 


In the practice of the present invention I may employ 
any light or dark brown sugar, as supplied by commercial 
sugar refineries, first breaking up or removing lumps 
which are found in such brown sugars, as received from 
the refinery, by means of an arrangement of vertical 
screens activated by a vibrator or a pre-crusher or by 
means of a scroll. This method of eliminating the lumps 
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found in commercial brown sugars makes the sugar more 
uniform and provides the brown sugar component em- 
ployed in making the new brown sugar product in the 
practice of one phase of the present invention, and in 
accordance with certain of the following examples. 


In the following examples the brown sugar component 
referred to is brown sugar as received in bags from the 
refiner, but it is to be understood that certain variations 
would be made in practicing this phase of the invention 
in a sugar refinery where the brown sugar component 
would be available in bulk form. 


In the practice of the present invention, I have found 
that in order to obtain the maximum efficiency of the ad- 
ditive, that is, the edible tack and bond-reducing agent 
or agents, in relation to the brown sugar component of 
the new brown sugar product, and to obtain the maximum 
surface area coverage of the brown sugar particles by or 
from the additive it is necessary that both the brown 
sugar particles and the particles of the additive be dif- 
fused: with sifting, if desired, and then commingled in 
their diffused state or condition, followed by packaging, 
or the like, as desired. 


Thus, in the practice of one phase of the present in- 
vention one of the new brown sugar products may be 
prepared in accordance with the following examples: 


Exampte No. 1 


Twenty (20) pounds of Dom1xo No. 13 dark brown sugar 
are worked through a one-half (14) inch mesh screen for 
the purpose of pre-breaking the product. Thus, referring 
to Fig. 1 of the drawings, one (1) pound of a finely 
divided edible bond and tack-reducing agent or additive 
10 in the form of an edible finely divided water-insoluble 
cellulose, known as Sotka-Froc BW 200 cellulose, equal 
to five per cent (5%) of the weight of the dark brown 
sugar component, may be employed with the apparatus 
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shown in Fig. 1, for example, and in this instance is divided 
and one-half pound (ts Ib.) thereof is placed in each of 
two suitable hoppers, or like dispensing containers 11 and 
16, as illustrated in Fig. 1 of the drawings, from which 
it is spread by gravity, or otherwise, (Step 1), upon the 
upper run 12 of a moving endless conveyor 13. The brown 
sugar component 14, treated as above, to eliminate lumps, 
is placed in a suitable hopper, or like dispensing con- 
tainer or seroll 14, from which it is deposited (at Step 
2) by gravity or otherwise upon the additive 10 from 
the dispensing hopper 11, and is diffused upon the ad- 
ditive 10, as the additive travels with and upon the upper 
run 12 of the endless conveyor 13 and is diffused thereon. 
The diffused layer of edible bond and tack-reducing agent, 
g thereon a layer of the brown sugar component 
ted forward under a third dispensing hopper 16 
ch another layer of the edible bond and tack- 
agent 10 is deposited (at Step 3) by gravity, or 
se, upon the diffused mixture of the additive 10 
and brown sugar component 14. The diffused mixture 17 
thus prepared then travels from the upper run 12 of the 
endless conveyor 13 to a suitable diffusion or commingling 
device. generally indicated at 18, onto the upper run 19 of a 
second and lower endless conveyor 20, and thence to a 
treating station generally indicated at 21, where it may 
be subjected to any one or more of several optional treat- 
ments such as aeration, humidification, vacuum or pres- 
surizing, and incorporation of other additives, (Step 
5, Fig. 1). If desired, this process may be repeated one 
or more times. The diffused and commingled mixture 
17 thus treated, is then directed into a sifting unit 22, 
where it is sifted, whereupon the thus prepared end 
brown sugar product may be directed by gravity, or other- 
wise, from the sifting unit 22 into a suitable packaging unit 
23 for packaging, as desired. 


In place of the Domrso brown sugar (dark or light) 
referred to in Example No. 1, an equal quantity of brown 
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sugar (dark or light) may be employed with similar results 
or comparable sugars. 

If desired, Steps Nos. 1, 2 and 3 may be varied as, for 
example, by depositing the brown sugar component on the 
conveyor at Step 1, then depositing the additive at Step 
2, and then depositing additional brown sugar at Step 3, 
or various other modifications of these steps may be em- 
ployed, if desired. 

It will thus be noted that in the practice of the present 
invention, which is set forth in the foregoing Example 
No. 1, that the brown sugar component and the edible 
bond and tack-reducing agent are first diffused, in the 
absence of any significant pressure, as they are fed from 
the hoppers 15 and 11 and 16, respectively, onto the upper 
run 12 of the endless conveyor 13, where they are partially 
commingled, and that the commingling action is completed 
as the mixture 17 is advanced through the tumbling or 
commingling unit 18 into the upper run 19 of the endless 
conveyor 20, after which the thus diffused and commingled 
mixture may be packaged at the packaging station 23. 
Thus, it has been found, in the practice of the present 
invention, described above, that the carrying out of the 
successive steps of first diffusing the brown sugar and 
additive components of the new brown sugar product, in 
the absence of any significant pressure, then commingling 
them, without subjecting them to any substantial degree 
of pressure, effects the maximum surface area contact 
between the brown sugar component and the edible bond 
and tack-reducing agent components and thus enables the 
edible bond and tack-reducing agent to accomplish its 
maximum efficiency. The same result may be effected by 
means of other and different apparatus, shown in Figs. 
2, 3 and 4 of the drawings, and which will be described 
hereinafter. 

Exampte No. 2 


The same procedure was followed as in Example No. 
1 except that in this instance there was employed twenty 
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(20) pounds of Domryo light brown sugar No. 10 plus 
O.S pound, equal to four per cent (4%), by weight, of 
the dark brown sugar component, of the edible bond and 
tack-reducing agent, namely, BW 200 cellulose. 


Exampte No. 3 


The same procedure was followed as in Example No. 
1 except that in this instance there was employed twenty 
(20) pounds of Jack Frost dark brown sugar plus 14 
pound, equal to seven per cent (7%), by weight, of 
the dark brown sugar component, of BW 200 cellulose. 


Examprte No. 4 


The same procedure was followed as in Example No. 
1 except that in this instance there was employed twenty 
(20) pounds of Jack Frost light brown sugar plus one 
(1) pound, equal to five per cent (5%), by weight, of the 
light brown sugar component, of the edible bond and 


tack-reducing agent in the form of BW 200 cellulose. 


Exampre No. 5 


The same procedure was followed as in Example No. 
1 except that there was employed twenty (20) pounds of 
dark C & H brown sugar plus 1.2 pound, equal to six 
per cent (6%), by weight, of the dark brown sugar com- 
ponent, of the edible bond and tack-reducing agent in the 
form of BW 200 cellulose. 


Exampte No. 6 


The same procedure was followed as in Example No. 
1 except that in this instance there was employed twenty 
(20) pounds of light C & H brown sugar plus one (1) 
pound, equal to five per cent (5%), by weight, of the 
light brown sugar component of an edible bond and tack- 
reducing agent in the form of BW 200 cellulose. 
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Exampie No. 7 


The same procedure was followed as in Example No. 1 
except that in this instance there was employed twenty 
(20) pounds of Domino dark No. 13 brown sugar plus 
one (1) pound of an edible bond and tack-reducing agent 
in the form of BW 200 cellulose, equal to five per cent 
(5%), by weight, of the dark brown sugar component. 


Exampie No. 8 


The same procedure was followed as in Example No. 
1 except that in this instance twenty (20) pounds of dark 
brown sugar in the form of Domrxo dark brown No. 13 
was stored in a refrigerator for a period of three (3) 
months, whereupon it was removed from the refrigerator, 
at a temperature of 50°F, and immediately intimately 
mixed with one (1) pound of BW 200 cellulose equal to 
five per cent (5%), by weight, of the dark brown sugar 
component . 


Exampite No. 9 


The same procedure was followed as in the foregoing 
Example No. 1 except that in this instance twenty (20) 
pounds of Domixo No. 13 dark brown sugar were em- 
ployed with an edible bond and tack-reducing agent in the 
form of 0.8 pound, equal to four per cent (4%), by weight, 
of the dark brown sugar component, in the form of 
BW 300 cellulose, which is a 300 mesh grind of this form 
of edible cellulose. 


Exampte No. 10 


The same procedure was followed as in Example No. 
9 above, except that in this instance there was employed 
0.6 pound of the additive or edible bond and tack-reducing 
agent, in the form of BW 300 cellulose, equal to three 
per cent (3%), by weight, of the dark brown sugar com- 
ponent. 
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The same procedure was followed as in the foregoing 
Example No. 9 above, except that in this instance there 
was employed two (2) pounds of the additive or edible 
tack and bond-reducing agent, in the form of BW 300 
cellulose, equal to ten per cent (10%), by weight, of the 
dark brown sugar component. 


Examrte No. 12 


The same procedure was followed as in the foregoing 
Example No. 1 except that in this instance there was em- 
plored twenty (20) pounds of Dosmxo No. 13 dark brown 
sugar plus one (1) pound, equal to five per cent (5%), 
by weight, of the dark brown sugar component, of an 
edible bond and tack-reducing agent in the form of a water- 
insoluble microcrystalline cellulose known as AVvIcEL. 


Examere No. 13 


The same procedure was followed as in Example No. 
1 above except that in this instance there was employed 
twenty (20) pounds of Domrxo No. 13 light brown sugar 
and 0.6 pound of the edible tack and bond-reducing agent, 
in the form of 200 BW cellulose equal to three per cent 
(3%), by weight, of the light brown sugar component. 


Examere No. 14 


The same procedure was followed as in Example No. 
13, except that in place of the Domrxo light brown sugar, 
as employed in Example No. 13, an equal quantity of 
C & H light brown sugar was employed. 


Examrprte No. 15 


The same procedure was followed as in Example No. 
1 above except that in this instance twenty (20) pounds 
of Doxrso No. 13 light brown sugar, and 1.2 pound of 
the edible bond and tack-reducing agent, in the form of 
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BW 200 cellulose, equal to six per cent (6%), by weight, 
of the brown sugar component, were employed. 


Exampie No. 16 


The same procedure was followed as in Example No. 
15, except that in place of the Dosrxo light brown sugar 
employed in Example No. 15, an equal quantity of C & 
H light brown sugar was employed. 


Exampre No. 17 


The same procedure was followed as in Example No. 
1 except that in this instance there was employed twenty 
(20) pounds of Jack Frosr light brown sugar and 0.6 
pound of the edible tack and bond-reducing agent, in the 
form of 200 BW cellulose, equal to three per cent (3%), 
by weight, of the light brown sugar component, were 
employed in place of the materials specified in Example 
No. 1. 

Exampte No. 18 


The same procedure was followed as in Example No. 
1 except that in this instance twenty (20) pounds of 
Jack Frost light brown sugar and 1.2 pound of the edible 
tack and bond-reducing agent, in the form of 200 BW 
cellulose, equal to six per cent (6%), by weight, of the 
light brown sugar component, were employed in place 
of the materials specified in Example No. 1. 


Exampie No. 19 


The same procedure was followed as in Example No. 
1 above except that in this instance two (2) pounds of the 
edible tack and bond-reducing agent were employed, equal 
to ten per cent (10%), by weight, of the dark brown sugar 
component. 

Exampte No. 20 


In this instance the same procedure was followed as 
in the foregoing Example No. 1 except that five (5) pounds 
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of C & H yellow (dark) brown sugar was employed with 
0.6 pound of an edible tack and bond-reducing agent in 
the form of BW 200 cellulose, equal to twelve per cent 
(12%), by weight, of the brown sugar component. 


Exampte No. 21 


The same procedure was followed as in the foregoing 
Example No. 1 except that in this instance five (5) pounds 
of C & H golden C (light) brown sugar was employed with 
0.4 pound of an edible tack and bond-reducing agent in the 
form of BW 200 cellulose, equal to eight per cent (8%), 
by weight, of the brown sugar component. 


Examrpre No. 22 


In this example, twenty-five (25) pounds of Colonial 
light brown sugar were intimately mixed, in accordance 
with the procedure set forth in Example No. 1, with 0.75 
pounds of finely divided tack and bond-reducing agent in 


the form of BW 200 wood cellulose, equal to three per 
cent (3%), by weight, of the light brown sugar component. 


Exampite No. 23 


In this example, twenty-five (25) pounds of Colonial 
light brown sugar were intimately mixed, in accordance 
with the procedure set forth in Example No. 1, with 1.25 
pounds of finely divided tack and bond-reducing agent 
in the form of BW 200 wood cellulose, equal to five per 
cent (5%), by weight, of the light brown sugar component. 


Examrrte No. 24 


In this example, twenty-five (25) pounds of Colonial 
light brown sugar were intimately mixed, in accordance 
with the procedure set forth in Example No. 1, with 1.75 
pounds of finely divided tack and bond-reducing agent 
in the form of BW 200 wood cellulose, equal to seven 
per cent (7%), by weight, of the light brown sugar com- 
ponent. 
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Exampre No. 25 


In this example, twenty-five (25) pounds of Colonial 
dark brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with 0.75 pounds of finely divided edible tack and 
bond-reducing agent in the form of BW 200 wood cellu- 
lose (Brown Company), equal to three per cent (3%), by 
weight, of the dark brown sugar component. 


Exampie No. 26 


In this example, twenty-five (25) pounds of Colonial 
dark brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with two (2) pounds of finely divided edible tack 
and bond-reducing agent in the form of BW 200 wood 
cellulose (Brown Company), equal to eight per cent (8%), 
by weight, of the dark brown sugar component. 


Exampie No. 27 


In this example, twenty-five (25) pounds of Colonial 
dark brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example No. 
1, with three (3) pounds of finely divided edible tack and 
bond-reducing agent in the form of BW 200 wood cellu- 
lose (Brown Company), equal to twelve per cent (12%), 
by weight, of the dark brown sugar component. 


Exampte No. 28 


The same procedure was followed as in the foregoing 
Example No. 1 except that in this instance a mixture of 
five (5) pounds of C & H yellow (dark) brown sugar and 
0.6 pound, equal to twelve per cent (12%), by weight, of 
the brown sugar component of BW cellulose (Brown Com- 
pany), was diffused and commingled and subsequently re- 
duced in size and being finely ground in a Model No. 5 
Mikroatomizer (The Pulverizing Machinery Corporation). 
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The resulting product was approximately 325 mesh and is 
useful as dusting sugar for toast, and similar uses, and has 
an excellent flavor. 


‘All of the brown sugars of the various manufacturers, 
as referred to above, vary substantially in the percentage 
of invert sugar present therein, and resulting tackiness, 
and this fact has to be considered in selecting a suitable 
formula or composition for a particular purpose. 


Exampre No. 29 


Two hundred (200) pounds of bagged brown or so- 
called ‘‘soft”’ sugar, of a type known as C and H yellow 
D, (a dark brown sugar), were worked through a 14” 
mesh screen so as to break up the lumps in the bagged 
brown sugar with which was mixed, in accordance with 
the procedure set forth in Example No. 1 above, 20 pounds 
of a tack and bond-reducing agent in the form of a finely 
divided edible cellulose having a 200 mesh screen size 
(Brown Company, Solka-Floc BW 200), equal to ten per 
cent (10%), by weight, of the brown sugar component. To 
the mixture thus was added, by spraying, thirty (30) 
pounds of butter oil melted, by heating to a temperature 
of 120°F, to provide fifteen per cent (15), by weight, of 
butter oil, relative to the weight of the brown or “soft” 
sugar component of the finished product, whereupon the 
butter oil was blended into the mixture thus prepared in a 
ribbon blender for a period of about twelve (12) minutes 
after adding the butter oil. 


The resulting brown sugar edible cellulose-butter oil 
product thus prepared has a distinct flavor due to its 
brown sugar and butter oil content and is particularly 
useful as a baked food product topping, and for other 
purposes, and will not lump or agglomerate but because 
of its high butter fat content it may tend to smear some- 
what if and when it is processed with other materials. 
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However, in place of the butter oil employed in the fore- 
going Example No. 29 equivalent amounts of other edible 
flavoring fats, oils or shortenings may be used, such, for 
example, as oleomargarine, sesame seed oil, olive oil, or 
the like, and the quantities thereof employed may be varied 
considerably, depending upon the degree of extent of flavor- 
ing desired in the resulting product. 


Exampre No. 30 


Two hundred (200) pounds of bagged brown or so- 
called ‘‘soft’’ sugar of a type known as DOMINO No. 13 
dark brown sugar (American Refining Company) were 
worked through a 1%” mesh screen so as to break 
up the lumps in the bagged brown sugar. The mois- 
ture content of the dark brown sugar thus emplored 
was about 3.6 per cent (3.6%). by weight. To the 
dark brown sugar thus treated 4.8 pounds of water were 
added, thereby increasing the moisture content of the dark 
brown sugar to approximately 5.5 per cent, (a loss of ap- 
proximately one-half of one per cent in the moisture con- 
tent being due to evaporation and handling). To this 
was added, in accordance with the procedure set forth in 
Example No. 1, twenty (20) pounds of the aforesaid finely 
divided edible fibrous water-insoluble wood cellulose, equal 
to ten per cent (10%), by weight, of the brown sugar com- 
ponent of the resulting product. 


In commercial practice this example would be carried 
out by stopping the withdrawal of the natural moisture 
content of the brown sugar, under vacuum pan, or centri- 
fuge, or like operation, when the moisture content of the 
brown sugar component had been reduced to about 5.5 
percent. In this manner it is possible, in the practice of 
the present invention, to utilize brown sugars having a 
higher syrup and moisture content than has been possible 
heretofore, and this is advantageous where it is desirable 
to employ a brown sugar having a high syrup content 


124 


and resulting distinctive flavor and aroma such, for ex- 
ample, as in certain cake mixes, such as ginger bread cake 
mixes, and the like. 


In the practice of one phase of the present invention, I 
have found that a highly satisfactory, efficient and economi- 
‘eal form of the new finely divided edible tack and bond- 
reducing component, in the form of edible sugar cane cel- 
lulose, may be prepared or recovered from sugar cane 
or bagasse in accordance with the following example: 


Exampre No. 31 


Two (2) pounds of sugar cane stalks are cut, in any suita- 
ble manner, as by means of a jig saw tool, into suitable 
lengths such, for example, as 1,” pieces or discs. Cold 
water is then added to a Waring blender and a portion 
‘of the cut-up sugar cane stalk material is then added to 
‘the blender and mashed and blended for a period of about 
‘60 seconds, whereupon the slurry thus formed is dumped 
into a cooking pot. This operation is repeated by the ad- 
dition of cold water and cut-up sugar cane stalk ma- 
terial to the Waring blender until thirteen (13) pints of 
cold water have been added to the Waring blender and 
all of the cut-up sugar cane stalk material has been ground 
up. The slurry of water and sugar cane stalk material 
thus formed is then cooked for 20 minutes in water at 
‘boiling temperature, whereupon the material thus treated is 
removed and washed with cold water on a 40 mesh screen, 
then dried for 16 hours at a temperature of 120°F., pref- 
erably on steel trays in an electric oven. The product 
at this point resembles sawdust in appearance, and is in 
‘approximately 1,” lengths depending upon the length 
of the pieces as initially made from the sugar cane stalk 
‘and then pulverized in the No. 5 Mikroatomizer (See Ex- 
ample No. 28). 


i The procedure referred to in the foregoing Example No. 
‘31 for cutting the sugar cane stalks into suitable small 
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lengths is merely illustrative of many ways in which the 
sugar cane stalks may be finely divided including shredding, 
crushing, chopping, and the like. 


The new edible cellulose product thus prepared or re- 
covered from sugar cane stalks may be employed as a 
bond and tack-reducing agent for use with brown or so- 
called ‘‘soft’’ sugars, or with other sugar-containing com- 
ponent, as described above, and for other purposes. Thus, 
typical examples of such brown sugar products prepared 
in accordance with the present invention, and embodying 
the new edible cellulose product prepared from sugar cane 
stalks, are set forth in the following examples: 


Exampie No. 32 


Fifty (50) grams of a bond and tack-reducing agent, 
in the form of the edible cellulose prepared or recovered 
from the pith and fiber of sugar cane, in accordance with 
the foregoing Example No. 31 are diffused and commingled, 
as in Example No. 1, with 1000 grams of a brown sugar 
component in the form of C & H yellow D dark brown 
sugar, the quantity of edible bond and tack-reducing agent 
employed in this example being equal to five per cent 
(5%), by weight, of the weight of the dark brown sugar 
component. The resulting product is a free-flowing brown 
sugar product. 


Additional examples of free-flowing brown sugar prod- 
ucts made in accordance with the practice of the present 
invention, and employing the new bond and tack-reducing 
agent, in the form of the edible cellulose prepared or re- 
covered from sugar cane, in accordance with the foregoing 
Example No. 31, may be prepared in accordance with the 
following examples: 


Exampre No. 33 


Sixty (60) grams of a bond and tack-reducing agent in 
the form of edible cellulose prepared or recovered from 
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the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, 
as in Example No. 1, with 1000 grams of a brown sugar 
component in the form of American Sugar Refining Com- 
pany DOMINO dark brown sugar No. 13, the quantity of 
the edible bond and tack-reducing agent employed in this 
example being equal to six per cent (6%), by weight, of 
the dark brown sugar component. The resulting product is 
a free-flowing brown sugar product. 


Exampie No. 34 


Seventy (70) grams of a bond and tack-reducing agent 
in the form of edible cellulose prepared or recovered from 
the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, 
as in Example No. 1, with a brown sugar component in 
the form of 1000 grams of C & H yellow D dark brown 
sugar, the quantity of the bond and tack-reducing agent 


employed in this example being equal to seven per cent 
(7%). by weight, of the dark brown sugar component. The 
resulting product is a free-flowing brown sugar product. 


Exampre No. 35 


One hundred (100) grams of a bond and tack-reducing 
agent in the form of edible cellulose prepared or recovered 
from the pith and fiber of the sugar cane, in accordance 
with the foregoing Example No. 31, are diffused and com- 
mingled, as in Example No. 1, with 1000 grams of brown 
sugar component in the form of DOMINO (American Sugar 
Refining Company) dark brown sugar No. 13, the quantity 
of the edible bond and tack-reducing agent employed in 
this example being equal to ten per cent (10%), by weight, 
of the dark brown sugar component. The resulting product 
is a free-flowing brown sugar product. 


127 


Exampie No. 36 


Forty (40) grams of a bond and tack-reducing agent in 
the form of edible cellulose prepared or recovered from 
the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, 
as in Example No. 1, with a brown sugar component in 
the form of 1000 grams of C & H yellow D dark brown 
sugar, the quantity of the edible bond and tack-reducing 
agent employed in this example being equal to four per 
cent (4%), by weight, of the dark brown sugar component. 
The resulting product is a free-flowing brown sugar 
product. 


Exampie No. 37 


Seventy (70) grams of a bond and tack-reducing agent 
in the form of edible cellulose prepared or recovered from 
the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, 
as in Example No. 1, with a brown sugar component in 


the form of 1000 grams of JACK FROST (National) dark 
brown sugar, the quantity of the bond and tack-reducing 
agent employed in this example being equal to seven per 
cent (7%), by weight, of the dark brown sugar component. 
The resulting product is a free-flowing brown sugar 
product. 


Exampre No. 38 


Sixty (60) grams of a bond and tack-reducing agent in 
the form of edible cellulose prepared or recovered from the 
pith and fiber of sugar cane, in accordance with the fore- 
going Example No. 31, are diffused and commingled, as 
in Example No. 1, with a brown sugar component in the 
form of 1000 grams of C & H yellow D dark brown sugar, 
the quantity of the bond and tack-reducing agent employed 
in this example being equal to six per cent (6%), by weight, 
of the dark brown sugar component. The resulting prod- 
uct is a free-flowing brown sugar product. 
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Exampte No. 39 


Thirty (30) grams of a bond and tack-reducing agent in 
the form of edible cellulose prepared or recovered from 
the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, 
as in Example No. 1, with 1000 grams of a brown sugar 
component in the form of DOMINO (American) light 

rown No. 10 brown sugar, the quantity of the edible bond 
and tack-reducing agent employed in this example being 
equal to three per cent (3%), by weight, of the light brown 
sugar component. The resulting product is a free-flowing 
brown sugar product. 


Examprte No. 40 


Fifty (50) grams of a bond and tack-reducing agent in 
the form of edible cellulose prepared or recovered from 
the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, as 
in Example No. 1, with brown sugar component in the form 
of 1000 grams of DOMINO (American) light brown No. 
10 brown sugar, the quantity of the edible bond and tack- 
reducing agent employed in this example being equal to 
five per cent (5%), by weight, of the light brown sugar 
component. The resulting product is a free-flowing brown 
sugar product. 

Exampie No. 41 


Sixty (60) grams of a bond and tack-reducing agent in 
the form of edible cellulose prepared or recovered from the 
pith and fiber of sugar cane, in accordance with the fore- 
going Example No. 31, are diffused and commingled, as 
in Example No. 1, with 1000 grams of a brown sugar com- 
ponent in the form of DOMINO (American) light brown 
No. 10 brown sugar, the quantity of the edible bond and 
tack-reducing agent employed in this example being equal 
to six per cent (6%), by weight, of the light brown sugar 
component. The resulting product is a free-flowing brown 
sugar product. 


129 


Exampie No. 42 


Seventy (70) grams of a bond and tack-reducing agent 
in the form of edible cellulose prepared or recovered from 
the pith and fiber of sugar cane, in accordance with the 
foregoing Example No. 31, are diffused and commingled, as 
in Example No. 1, with 1000 grams of a brown sugar com- 
ponent in the form of DOMINO (American) light brown 
No. 10 brown sugar, the quantity of the edible bond and 
tack-reducing agent employed in this example being equal 
to seven per cent (7%), by weight, of the light brown sugar 
component The resulting product is a free-flowing brown 
sugar product. 

Exampte No. 43 


In this example, twenty-five (25) pounds of Colonial 
light brown sugar were intimately mixed, in accordance with 
the procedure set forth in Example No. 1, with 0.75 pounds 
of sugar cane cellulose, prepared in accordance with the 
foregoing Example No. 31, equal to three per cent (3%). 


by weight, of the light brown sugar component. 


Examprte No. 44 


In this example, twenty-five (25) pounds of Colonial 
light brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with 1.25 pounds of sugar cane cellulose, prepared 
in accordance with the foregoing Example No. 31, equal 
to five per cent (5%), by weight, of the light brown sugar 
component 

Exampte No. 45 


In this example, twenty-five (25) pounds of Colonial 
light brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with 1.75 pounds of sugar cane cellulose, prepared 
in accordance with the foregoing Example No. 31, equal 
to seven per cent (7%), by weight, of the light brown sugar 
component. 
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Exampts No. 46 


In this example, twenty-five (25) pounds of Colonial 
gark brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with 0.75 pounds of sugar cane cellulose, prepared 
in accordance with the foregoing Example No. 31, equal to 
three per cent (3%), by weight, of the dark brown sugar 
component. 


Exampre No. 47 


In this example, twenty-five (25) pounds of Colonial 
dark brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with two (2) pounds of sugar cane cellulose, pre- 
pared in accordance with the foregoing Example No. 31, 
equal to eight per cent ($%), by weight, of the dark brown 
sugar component. 


Examprte No. 48 


In this example, twenty-five (25) pounds of Colonial 
dark brown sugar were intimately mixed, in accordance 
with the procedure set forth in the foregoing Example 
No. 1, with three (3) pounds of sugar cane cellulose, pre- 
pared in accordance with the foregoing Example No. 31, 
equal to twelve per cent (12%), by weight, of the dark 
brown sugar component. 


It will thus be noted that in the practice of those phases 
of the present invention which are set forth in the fore- 
going examples, and employing brown sugars as received 
in bags from the refineries, the optimum ranges for the 
brown sugar component and of the edible tack and bond- 
reducing additive are from three per cent (3%) to twelve 
per cent (12%) of the additive, by weight, of the brown 
sugar component, in the case of American Sugar Refining 
Company (DOMINO) and California and Hawaiian Sugar 
Refining Company (C and H) dark brown sugars, and 


Colonial Sugar Refining Company, from three per cent 
(37%), to eight per cent (8%), of the additive, by weight, 
of the brown sugar component, in the case of the light 
brown sugar products of the same producers; from seven 
to ten per cent (7 to 10%) of the additive, by weight, of 
the brown sugar component, in the case of dark brown 
sugar product of National Sugar Refining Company 
(JACK FROST); from three to six per cent (3 to 6%) 
of the additive, by weight, of the brown sugar component, 
in the case of National Sugar Refining Company light 
brown sugar products; from three to seven per cent (3 to 
7%) of the additive, by weight, of the light brown sugar 
component and from three to twelve per cent (3 to 12%) 
of the additive, by weight, in the case of the dark brown 
sugar component in the case of the brown sugars of 
Colonial Sugar Refining Company. 


Other apparatus which may be used for diffusing and 
commingling the additive of the sugar component of the 
new sugar products, in the absence of any significant pres- 
sure, are illustrated diagrammatically in Figs. 2, 3 and 4 
of the drawings. Thus, in Fig. 2 there is illustrated 
diagrammatically a mixing tower 24 including a generally 
cylindrical body 25 in which a vertically extending shaft 
26 is mounted, this shaft 26 having disc-shaped members 
27 arranged thereon at vertically spaced intervals. A 
horizontally extending shaft 28 is provided in the housing 
25 and has breaker bars 29 thereon which are provided 
with a plurality of fingers 43 arranged at suitably spaced 
intervals radially therearound, these fingers 43 being of 
any desired shape and configuration and being shown as 
being rectangular in shape. 


In the use of the diffusing and commingling apparatus 
illustrated in Fig. 2, the sugar component and the addi- 
tive may be diffused and commingled by being deposited 
separately in the upper portion of the body 25 of the 
mixing tower 24 and allowed to cascade downwardly there- 


throngh onto the rotating dise-shaped plates 27, and they 
will be diffused and commingled as they fall by gravity 
from the rotating dises 27 which will be rotated by the shaft 
26; and the diffusing and commingling action will be in- 
creased by the breaker bars 29 and fingers 43 on the shaft 
28, whereupon the thus diffused and commingled com- 
ponents of the new sugar product may be allowed to drop 
into the base 20 of the tower 24-25 from which they may 
be removed for packaging or further processing in any 
suitable manner. 


Another form of apparatus which may be used in the 
practice of the invention is illustrated schematically in 
Fig. 3 of the drawings in which a rotating tumbler 31 is 
illustrated and a generally egg-shaped body or housing 
32 which is mounted on a rotatable horizontal shaft 33 on 
which breaker bars 34 are mounted within the body of 
the housing 32. Each of these breaker bars 34 is provided 
with a plurality of fingers 44 arranged at suitably spaced 
intervals radially therearound, and may be of any de- 
sired shape and configuration and are shown as being rec- 
tangular in form. In the use of this form of apparatus the 
components of the new sugar product may be added to 
the interior of the housing body 32 and as the latter is 
rotated they will be diffused and commingled by being 
thrown by centrifugal force off the breaker bars 34 and 
fingers 44, whereupon the thus diffused and commingled 
mixture may be removed from the housing for packaging, 
in any suitable manner. 


Another embodiment of the apparatus shown in Fig. 1 
which may be used in the practice of the present invention 
is illustrated schematically in Fig. 4 of the drawings, and 
since this form of apparatus is substantially similar to 
the form of apparatus illustrated in Fig. 1 of the draw- 
ings, the same reference numerals have been applied to 
those parts of the apparatus shown in Fig. 4 which are 
similar to or comparable to corresponding parts of the 
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apparatus illustrated in Fig. 1, followed by the additional 
and distinguishing reference character ‘‘a’’. 


The form of apparatus illustrated in Fig. 4 is substan- 
tially similar to that illustrated in Fig. 1 except that in 
the form of apparatus shown in Fig. 4, three horizontally 
extending rotating and oscillating shafts 35, 36 and 37 
are mounted above the upper run 12a of the endless con- 
veyor 13a, forwardly of the hoppers lla, 15a and 16a, 
relative to the direction of travel of the upper run 12a 
of the endless conveyor. Each of these shafts 35, 36 and 
37, has a plurality of radially extending fingers or finger- 
ike projections 38, 39 and 40, respectively, thereon. 


In the use of the form of apparatus illustrated in Fig. 
4, the additive or additives component 10a may be de- 
posited from the hopper 11a on the upper run 12a of the 
endless conveyor 13a, and the sugar component 14a de- 
posited from the hopper lda, on the diffused additive 
component 10a which has previously been deposited on 
the upper run 12a of the endless conveyor. An additional 
quantity of the additive component 10a may then be de- 
posited from the hopper 16a on the diffused additive and 
sugar components 10a-l4a, previously deposited on the 
upper run 12a of the endless conveyor 13a. As the upper 
run 12a of the endless conveyor 13a then carries the dif- 
fused additive and the sugar component forwardly to 
said components pass under the rotating and oscillating 
shafts 35, 36 and 37, and are engaged by the radially 
extending finger-like projections 38, 39 and 40 thereon 
which initiate the commingling of the additive and sugar 
components, as illustrated in Fig. 1 of the drawings. It 
will be noted, in this connection, that the commingling 
action which is initiated by the rotating and oscillating 
shafts 35, 36 and 37 and attached radially extending finger- 
like projections 38, 39 and 40 is substantially free of any 
pressure on the additive and sugar components of the 
mixture. 
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In the practice of the present invention the brown sugar 
component and the edible tack and bond-reducing agent 
may be diffused and commingled in the absence of any 
substantial degree of pressure or compacting in other ways 
and by other apparatus and other arrangements than 
those which are illustrated diagrammatically in the draw- 
ings such, for example, as by means of vertical towers 
through which the brown sugar component may be caused 
to cascade onto a vertical inclined trough and be com- 
mingled with the edible tack and bond-reducing agent as 
the brown sugar travels downwardly therein, or by means 
of gently moving drums or churns of the butter type, or 
by mixers which are conical in shape, or by means of con- 
veyors consisting of traveling trays, or by means of a 
so-called Vibra-Static Machine such as is used to apply 
fiock to sheets, fabrics, ete. 


In addition to the procedure set forth in the foregoing 
Examples Nos. 1 to 48, inclusive, the new brown sugar 
product may be subjected to one or more various optional 


treatments or procedures, as suggested in Step 5, (Fig. 
1). Certain of such additional optional treatments or pro- 
cedures are set forth in the following examples: 


ExaMPie No. 49 


The same procedure was followed as in Example No. 1 
above except that in this instance twenty (20) pounds of 
DOMINO No. 13 dark brown sugar (American Sugar Re- 
fining Company) were mixed with one (1) pound, equal to 
five per cent (5%), by weight, of the brown sugar com- 
ponent of BW 200 cellulose (Brown Company). The mois- 
ture content of the mixture at the end of the commingling 
operation was 3.4 per cent (3.4%). However, additional 
moisture was incorporated in the diffused and commingled 
mixture by means of a spray gun, employing a pressure 
of eighty (80) pounds per square inch, and 200 cc of ambient 
temperature water were atomized upon the mixture spread 
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out upon a flat surface. The mixture thus treated was 
gently tumbled after the atomizing operation. The mois- 
ture content at the end of the thus moistened new brown 
sugar product at the end of this operation was 4.9 per 
cent (4.9%), by weight. 


Exampie No. 50 


The same procedure was followed as in Example No. 1 
above, except that in this instance twenty-five (25) pounds 
of C and H tacky dark brown sugar having a moisture con- 
tent of three and eight tenths per cent (3.8%), and two and 
twenty-five hundredths (2.25) pounds of an edible tack and 
bond-reducing agent in the form of BW 200 cellulose 
(Brown Company), equal to nine per cent (9%) of the 
dark brown sugar component, by weight, were first diffused 
and commingled, as in Example No. 1 above. The mois- 
ture content of the dark brown sugar component at the 
end of the diffusing and commingling operation was ap- 
proximately three and six tenths per cent (3.6%). To 
twenty (20) pounds of the diffused and commingled mixture 
of the dark brown sugar component and the edible tack and 
bond-reducing agent, thus prepared, were then added three 
(3) pounds of butter oil, equal to fifteen per cent (15%) of 
the aforesaid mixture, by weight, at a temperature of 120°F. 
The butter oil component employed consists of the fat of 
butter remaining after the water content of the butter has 
been removed from the butter. The resulting brown sugar 
product thus formed was a relatively free-flowing brown 
sugar product, of excellent aroma, texture and color, and 
with the moisture content of the brown sugar component 
being approximately that of the tacky brown sugar com- 
ponent as initially employed. 


In the practice of the invention, as set forth in the 
foregoing Example No. 50, the butter oil may be sprayed 
onto the diffused and commingled mixture of the brown 
sugar component and the edible tack and bond-reducing 
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agent, as the aforesaid mixture is moved along an endless 
conveyor, as 13, as indicated at Step 5 in Fig. 1 of the 
drawings. 


Exampre No. 51 


In this instance the same procedure was followed as 
set forth in Example No. 50 above, except that the brown 
sugar component consisted of twenty-five (25) pounds of 
C and H tacky light brown sugar diffused and commingled 
with one and seventy-five hundredths (1.75) pounds of an 
edible tack and bond-reducing agent in the form of BW 
200 cellulose (Brown Company), equal to seven per cent 
(7%), by weight, of the brown sugar component. After 
these materials had been diffused and commingled, as in 
Example No. 1 above, three (3) pounds (equal to fifteen per 
cent (15%), by weight, of the diffused and commingled 
mixture of the brown sugar component and the edible tack 
and bond-reducing agent) of a vegetable margarine oil 
(Mazola brand—Best Foods Division of Corn Products 


Refining Company) was applied to the aforesaid mixture 
at a temperature of 125°F. by spraying the oil onto the 
diffused and commingled mixture of the brown sugar com- 
ponent and the edible tack and bond-reducing agent, as the 
mixture moved along the endless conveyor, as 13, as illus- 
trated at Step 5 in Fig. 1 of the drawings. 


The brown sugar—edible cellulose—butter oil product 
of the foregoing Example No. 50, and the comparable mar- 
garine oil product of Example No. 51, have distinct flavors 
and are particularly useful as a baked food topping, and 
for other purposes. 


In place of the butter oil and margarine oil referred 
to in the foregoing Examples Nos. 50 and 51, other equiva- 
lent edible flavoring fats, oils or shortenings, such, for ex- 
ample, as sesame oil, olive oil, and the like, may be sub- 
stituted in place thereof, as in Example No. 29, and the 
quantities of such edible flavoring fats, may be varied de- 
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pending upon the degree of flavoring, aroma, ete., desired 
in the resulting product. 


In one aspect thereof the new brown sugar products and 
the new method of making the same have distinct advan- 
tages and among these are (1) the new method of making 
the new brown sugar products enables the relatively lighter 
edible tack and bond-reducing agent or agents to be in- 
timately mixed or commingled with the relatively heavier 
brown sugar component in such a manner that the prac- 
tice of the edible tack and bond-reducing agent or agents 
are commingled with and encircled or envelop the heavier 
particles or the sticky brown sugar component while both 
components are in a diffused condition and in the absence of 
any substantial pressure; (2) it requires relatively low 
levels or quantities of the edible tack and bond-reducing 
agent with the result that the percentage of the edible tack 
and bond-reducing agent which is required for incorpora- 
tion in the brown sugar component is materially reduced: 
(3) it makes possible the advantageous use of the new 
edible tack and bond-reducing component prepared from 
sugar cane stalks and also the advantageous use of the 
other edible tack and bond-reducing agents or additives 
herein disclosed which cannot be employed with other 
methods; (4) it generates relatively little heat or friction 
during the operation of mixing the brown sugar component 
or a mixture of brown sugar components, and the edible 
tack and bond-reducing agent; (5) it develops very little 
shear or at least a localized shear in the system during the 
mixing operation; (6) it develops very little smear during 
the mixing of the brown sugar component, or a mixture of 
brown sugar components, and the edible tack and bond- 
reducing agent, thereby minimizing the necessity for wash- 
ing the mixing equipment; (7) it develops relatively little 
pressure between the two phases of the materials or com- 
ponents during the time they are being diffused or during 
the time they are being commingled; (S$) it avoids the twist- 
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ing motion of typical rotating shaft mixers which cause 
“*pilling”* or balling up of the components of the mixture; 
(9) it allows for aeration of the new brown sugar product 
during the mixing operation since the surface areas of 
the components which are exposed to the atmosphere dur- 
ing the mixing operation are relatively great in comparison 
to the surface areas which are exposed to the atmosphere 
when mixing such components in ribbon-type blenders 
where the mass of the materials tends to be compacted 
or tightly pushed together, it being noted, in this con- 
nection, that such aeration of the components during 
mixing thereof is desirable in many instances such, 
for example, as where the brown sugar component 
is made from an unusually wet brown sugar or from 
an unusually hot brown sugar; (10) it facilitates the 
spraying of moisture or other additives into the mixture in 
addition to the edible tack and bond-reducing agent or 
agents, if necessary, or desirable, and this is often not 
feasible or practical in the use of conventional mixing 
equipment; (11) it enables the use of the relatively water- 
insoluble edible bond and tack-reducing components here- 
inbefore disclosed and which have an extremely large sur- 
face area which possess the property of eliminating or at 
least substantially reducing the tackiness of the tacky 
brown sugar components of the new sugar products; ( 12) 
it may be employed practically in an atmosphere of rela- 
tively high or low humidity and under either vacuum or 
under pressure; (13) the resulting brown sugar products 
are free-flowing, non-smearing, and non-caking; and ( 14) 
by reason of the fact that the new brown sugar products 
contain the natural moisture content of the brown sugar 
component thereof it does not require drying for the re- 
moval or reduction of the moisture content of the brown 
sugar component and because thereof the new brown sugar 
products retain the natural flavor, color and aroma and 
approximate bulk density of the brown sugar components 
of the new sugar products; and in another aspect thereof 
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the present invention provides a new and improved edible 
tack and bond-reducing agent prepared from sugar stalk 
and a new and improved method of preparing the same. 


In the practice of the present invention as set forth in 
the foregoing examples, due allowance is made for climatic 
and atmospheric conditions of temperature, humidity, etc., 
in which the invention may be practiced or the resulting 
brown sugar product utilized, and other variable factors 
as to refinery conditions, skill of personnel, and the like. 
Thus, for example, in the foregoing Example No. 28, the 
twelve per cent (12%) additive employed is at a high level 
for a brown sugar product, in general, but since the par- 
ticle size is subsequently reduced to 325 mesh the high level 
of additive is desirable. However, in those instances, where 
unusually good packaging is available for packaging and 
storing the new brown sugar product, lower levels of addi- 
tives are suitable. In addition, if the resulting brown 
sugar product is to be agglomerated by known agglomerat- 
ing process techniques, the percentage of the additive 


employed is desirably chosen to satisfy both the require- 
ments for free flowability of the resulting brown sugar 
product and the demands of the agglomerating process and 
apparatus. Moreover, as indicated, the use of a combi- 
nation of two or more of the edible tack and bond-reducing 
agents or additives may be desirable under certain cir- 
cumstances. 


In order to assist in the interpretation of the present 
invention, and the claims hereinafter set forth, certain of 
the terms as used herein, or as used hereinafter in the 
claims, may be defined as follows: 


(1) Diffused: 


As used herein, and as used hereinafter in the claims, 
the term ‘diffused’? means that the components employed 
in making the new sugar or sugar-containing products are 
spread out over an extended area, without being subjected 
to any substantial degree of pressure; 
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(2) Commingled: 


As used herein, and as used hereinafter in the claims, 
the terms **commingled’’ and ‘‘commingling’’ mean that 
the components employed in making the new brown sugar 
product are brought together and intimately mixed in their 
diffused state without compacting and in the absence of 
any substantial degree of pressure or shear; 


(3) Non-Smearing: 


For the purpose of determining what is considered to be 
‘*non-smearing’’, within the scope and contemplation of 
the present invention, I use the measure of the weight of 
a flat aluminum paddle of a Kitchenaid (Hobart) mixer, a 
typical one of which weighs 120 grams, and into the bowl 
of the mixer I place 1000 grams of the brown sugar com- 
ponent and mix it for a period of 5 minutes. The paddle 
is weighed before mixing and after mixing and the greater 
the smearing action in the system the more the paddle will 
weigh after mixing. Thus, some relatively large lumps 
will cling to the paddle and the paddle is tapped once 
after removing it from the mixer and those parts of the 
product which cling to the paddle constitute the weight of 
the ‘‘smeared on”? product. Thus, if the weight of the 
product clinging to the paddle in the example given is not 
in excess of 1 to 2 grams, the resulting brown sugar product 
is considered to be ‘‘non-smearing”’. 


(4) Tack: 


By the term ‘‘tack‘‘ or ‘‘tacky’’ as used hereinbefore, 
and as used hereinafter in the claims, in reference to the 
tacky food component of the new food product and in 
reference to the edible bond and tack-reducing agent, is 
meant that quality or characteristic thereof which is given 
in Webster’s Third New International Dictionary, G. & C. 
Merriam Company, 1961 Ed. (page 2326) where this term 
is defined, in part, as follows : 


“‘the quality or state of sticking or adhering: adhe- 
siveness, stickiness: the property of raw rubber or 


141 


compounded rubber stock of adhering firmly when 
layers are pressed together’’ 


(5) Bond: 


By the term ‘‘bond’’ as used hereinbefore, and as used 
hereinafter in the claims, in reference to the edible bond 
and tack-reducing agent, is meant that quality or charac- 
teristic thereof which is given in Webster’s Third New 
International Dictionary, G. & C. Merriam Company, 1961 
Ed. (page 250) where this term is defined, in part, as 
follows: 


“‘to hold together in a molecule or crystal by means 
of chemical bonds: to hold together or solidify by or 
as if by means of a bond or a binder; specif: to cohere 
(as the fibers in paper, the coating of the surface of 
paper, the elements in laminated board)’’. 


It will thus be seen from the foregoing description, con- 
sidered in conjunction with the accompanying drawings, 
that the present invention provides a new and improved 
brown sugar products and a new and improved method of 
making the same, and thus has the desirable advantages 
and characteristics and accomplishes its intended objects 
including those hereinbefore pointed out and others which 
are inherent in the invention. 


I Cram: 


1. The method of making an edible brown sugar product 
which comprises diffusing a tacky solid crystalline brown 
sugar component having a moisture content of not less than 
about two per cent (2%), diffusing a quantity of a finely 
divided edible bond and tack-reducing component selected 
from the group consisting of finely divided water-insoluble 
edible wood cellulose, microcrystalline cellulose, and sugar 
cane cellulose, and then bringing the diffused tacky solid 
crystalline brown sugar component and the diffused finely 
divided edible bond and tack-reducing component together 
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and commingling them in their diffused condition in quan- 
tities within a range of from not substantially less than three 
per cent (3%) nor substantially more than twelve per cent 
(12%). by weight, of the edible bond and tack-reducing 
component relative to the quantity of the tacky solid erystal- 
line brown sugar component to form an intimate mixture 
thereof and without removal of the aforesaid moisture con- 
tent of the tacky solid crystalline brown sugar component 
and without subjecting the mixture of the tacky solid erys- 
talline brown sugar component and the finely edible bond 
and tack-reducing component to any substantial degree of 
pressure. 


2. The method of making an edible brown sugar product 
as defined in claim 1 which includes the step of incorporating 
in the mixture thus prepared an edible flavoring material 
selected from the group consisting of edible flavoring fats 
and oils. 


3. An edible brown sugar product comprising a tacky 


solid crystalline brown sugar component having a moisture 
content of not substantially less than about two per cent 
(2%) and a finely divided edible bond and tack-reducing 
component selected from the group consisting of finely 
divided water-insoluble edible wood cellulose, microcrys- 
talline cellulose, and sugar cane cellulose, which is pres- 
ent in the said solid crystalline brown sugar product within 
a range of not substantially less than three per cent (3%) 
nor substantially more than twelve per cent (12%), by 
weight, of the solid crystalline brown sugar component 
of the said edible brown sugar product. 


4. An edible brown sugar product as defined in claim 3 
which includes an edible flavoring material selected from 
the group consisting of edible flavoring fats and oils. 
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Srate or Inurors 
County or Cook se 

I, Justis MEtvix Micxkevicz, the above-named petitioner, 
being duly sworn, depose and say that I am a citizen of 
the United States, residing at Chicago, in the County of 
Cook and State of Illinois; that I have read the foregoing 
specification and claims and that I verily believe that I 
am the original, first, and sole inventor of the invention 
or discovery in FOOD PRODUCTS AND METHOD FOR 
PREPARING THE SAME described and claimed therein: 
that I do not know and do not believe that this invention 
or discovery was ever known or used before my invention 
or discovery thereof, or patented or described in any 
printed publication in any country before my invention or 
discovery thereof. 


As to the subject matter not disclosed in my original 
applications, Serial No. 241,825, filed December 3, 1962, 


and Serial No. 428,615, filed January 28, 1965, of which the 
present application is a continuation-in-part, that I do 
not know and do not believe that the same has been patented 
or described in any printed publication in any country 
before my invention or discovery thereof or more than 
one year prior to this application, or in public use or on 
sale in the United States for more than one year prior to 
this application; that such subject matter has not been 
patented in any country foreign to the United States on 
an application filed by me or my legal representatives or 
assigns more than twelve months before this application; 
and that no application for patent for such subject matter 
has been filed by me or my legal representatives or assigns 
in any country foreign to the United States prior to the 
filing of the present application. 


As to the subject matter common to this application 
and my aforesaid original application, that I do not know 
and do not believe that the same has been patented or de- 
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scribed in any printed publication in any country before my 
invention or discovery thereof or more than one year prior 
to the filing of my aforesaid original application, or in pub- 
le use or on sale in the United States for more than one 
year prior to the filing of my aforesaid original application; 
that such subject matter has not been patented in any 
country foreign to the United States on an application 
filed by me or my legal representatives or assigns more 
than twelve months prior to the filing of my aforesaid 
original application; and that no application for patent 
for such subject matter has been filed by me or my legal 
representatives or assigns in any country foreign to the 
United States prior to the filing of my aforesaid original 
applications. 


/s/ Jcestry Metviys Micxevicz 
Justin Melvin Mickevicez 


Subscribed and sworn to before me this llth day of 
October, A.D., 1965. 


/s/ JOSEPHINE KaIzENKO 
Notary Public, 
Cook County, Illinois 


My Commission Expires: April 13, 1968 
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INVENTOR. 


JUSTIN HELVIN HICKEVICZ 


U. S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON 


In Reply Please Refer To: Group 170 
Applicant: Justin Melvin Mickevicz 
Ser. No. 495,389 

Filed Oct. 13, 1965 


For Foop Propucts axp MerHop For 
PREPARING THE SaME 


Charles B. Cannon 
135 South La Salle St. 
Chicago 3, Illinois 


This application has been examined. 


Art made of record in the parent case is made of record 
herein. 


1,021,477 3-1912 

1,995,519 3-1935 

2,225,894 12-1940 

2,430,797 11-1947 

2,846,311 8-1958 Rosner 
3,023,104 2-1962 Battista 
3,078,164 2-1963 DeLisle 
3,085,944 4-1963 Valentine 


Claims in the case are 1 to 4. 


The present status of applicant’s parent cases referred 
to in the first paragraph on page 2 of the specification 
should be brought up to date. 


Because of the lengthy specification in this application, 
it has not been checked to the extent necessary to de- 
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termine the presence of all possible minor errors. Ap- 
plicant’s cooperation is, therefore, requested in correcting 
any errors of which he may become aware in the speci- 
fication or drawings. 


It is required that the reference to various manufac- 
turers referred to in the specification be deleted. These 
references are considered to be advertising matter and 
clearly improper in a patent application. For example, 
in Example 28 (page 20), ‘‘Brown Company”’ and ‘‘The 
Pulverizing Machinery Corporation’’ should be deleted. 


Applicant is cautioned to maintain a clear line of de- 
marcation between the instant case and applicant’s co- 
pending application Serial No. 428,615. Continued prose- 
cution of claims not patentably differing from each other 
in two applications cannot be continued nor can the elimi- 
nation of one set of claims be held in abeyance. Rule 
78(b). 


Claims 1 and 2 are rejected on the ground of double 


patenting. These claims are duplicates of allowed claims 
17 and 18 in applicant’s copending application Serial No. 
428,615. 


Claims 3 and 4 are rejected under 35 USC 103 as un- 
patentable over each of Battista, Zenzes, DeLisle and 
Raisin. Battista discloses that cellulose crystallite ag- 
gregates simplify the handling of sticky materials. Ex- 
ample 10, for example, discloses a mixture of brown sugar 
with the cellulosic material. Zenzes discloses a mixture 
of a cellulosic material such as from sugar cane, with 
various sugar containing materials. DeLisle discloses mix- 
tures of sugary materials (col. 4, first complete paragraph) 
with such materials as bentonite and cellulose (col. 2, first 
complete paragraph). Raisin discloses a mixture of mo- 
lasses and wood cellulose. Any difference between the 
claimed product and the products of the art is at best a 
difference in degree and not a difference in kind. 
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Summary: 


Claims 1 and 2 are free of the prior art. 


Claims 3 and 4 are rejected as unpatentable over prior 
art. 


A SHorrenep Srarutory Periop ror Response to THs 
Action Is Ser To Expme Turee Montus Froxw tHe Date 
or Tuis Action. See 819 0.G. 895. 


/s/ JosErpH M. GoLiuy 
Joseph M. Golian 
Examiner 
JMGolian :jf 
WO 73637 


IN THE 
UNITED STATES PATENT OFFICE 
Grove 170 
Re: Application 
Jvstrxs Mervis Mickevicz 
Serial No. 495,389 
Filed October 13, 1965 
Foop Propucts & MreTHop For PREPARING THE 
Same 


Hon. Commissioner of Patents 
Washington, D. C. 


Dear Sir: 


In response to the Office Action of January 12, 1966, 
please amend this application as follows: 


Is Tee SPECIFICATION: 


Page 2, line 8, after ‘1963”’ change the period to a comma 


and add—all of which are now abandoned.— 
Page 9, line 22, cancel ‘‘(Brown Company),”’ 
Page 12, line 3, cancel ‘‘( American Sugar Refining Com- 
pany)” 
line 8, cancel ‘‘(Brown Company),’’ 
Page 13, line 12, cancel ‘‘of American Sugar Refining Com- 
pany”’ 
line 13, cancel ‘‘of California”’ 
line 14, cancel ‘‘and Hawaiian Sugar Refining Cor- 
poration (C and H)”’ 
line 15, cancel ‘‘of National’’ 
line 16, cancel ‘‘Sugar Refining Company (Jack 
Feosr) or Colonial Sugar Company’’ 
Page 14, line 20, cancel ‘‘ (American Sugar Refining Com- 
pany)” 
line 23, cancel ‘‘(Brown’’ 
line 24, cancel ‘‘Company)”’ 
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line 28, cancel ‘‘(National Sugar Refining Com- 
pany)’”’ 
line 30, cancel ‘‘(Brown Company)’’ 
Page 15, line 4, cancel ‘‘(National Sugar Refining’’ 
line 5, cancel ‘‘Company),”’ 
line 7, cancel ‘‘(Brown’’ 
line 8, cancel ‘‘Company)’’ 
line 14, cancel ‘‘(Brown Company) ”’ 
line 21, cancel ‘‘(Brown Company)’ 
line 25, cancel ‘‘(American Sugar Refining’’ 
line 26, cancel ‘‘Company—East Coast Refinery) ’”’ 
line 28, cancel ‘‘(Brown Company)’’ 
Page 16, line 4, cancel ‘(American Sugar Refining Com- 
pany)’’ 
line 8, cancel ‘‘(Brown Company)’’ 
line 13, cancel ‘‘(American Sugar Refining Com- 
pany—”’ 
line 14, cancel ‘‘East Coast Refinery) ’’ 
line 17, cancel ‘‘(Brown Company)’ 
line 23, cancel ‘‘(Brown Company)’’ 
line 29, cancel ‘‘(Brown Company)’ 
Page 17, line 4, cancel ‘‘(American’’ 
line 5, cancel ‘‘Sugar Refining Company)”’ 
line 8, cancel ‘‘(American’’ 
line 9, cancel ‘‘Viscose Corporation) ’’ 
line 13, cancel ‘‘(American Sugar’’ 
line 14, cancel ‘‘Refining Company) ’’ 
line 15, cancel ‘‘(Brown Company)’ 
line 20, cancel ‘‘(American”’ 
line 21, cancel ‘‘Sugar Refining Company) ”’ 
line 26, cancel ‘‘(American Sugar Refining Com- 
pany),”’ 
line 28, cancel ‘‘(Brown Company)’ 
Page 18, line 3, cancel ‘‘(American’’ 
line 4, cancel ‘‘Sugar Refining Company) ’’ 
line 9, cancel ‘‘(National Sugar Refining Com- 
pany)’’ 
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line 11, cancel ‘‘(Brown Company)”’ 
line 17, cancel ‘‘(National Sugar Refining Com- 
pany)” 
line 19, cancel ‘‘(Brown Company)’’ 
Page 19, line 2, cancel ‘‘(Brown Company) ”’ 
line 9, cancel ‘‘(Brown Company)”’ 
line 16, cancel ‘‘(Brown Company)’’ 
line 23, cancel ‘‘(Brown Company)”’ 
line 30, cancel ‘‘(Brown Company)’ 
Page 20, line 6, cancel ‘‘(Brown Company)’ 
line 13, cancel ‘‘(Brown Company)”’ 
line 20, cancel ‘‘(Brown Company)”’ 
line 28, cancel ‘‘(Brown Company) ”’ 
line 30, cancel ‘‘(The Pulverizing Machinery Cor- 
poration) ”’ 
Page 21, line 17, cancel ‘‘Brown Company,”’ 
Page 22, line 12, cancel ‘‘(American Sugar Refining Com- 
pany)” 
Page 25, line 13, cancel ‘“‘American Sugar Refining Com- 
wv? 
Page 26, line 7, cancel ‘(American Sugar Refining Com- 
pany)” 
line 28, cancel ‘‘ (National) ’’ 
Page 27, line 17, cancel ‘‘(American)”’ 
line 28, cancel ‘‘(American)”’ 
Page 28, line 9, cancel ‘‘ (American) ”’ 
line 20, cancel ‘‘(American)”’ 
Page 29, line 2, cancel ‘‘Colonial’’ 
line 9, cancel ‘‘Colonial’’ 
line 16, cancel ‘‘Colonial’’ 
line 23, cancel ‘‘Colonial’’ 
Page 30, line 2, cancel ‘‘Colonial’’ 
line 14, cancel ‘‘ American’’ 
line 15, cancel ‘‘Sugar Refining Company”’ 
line 15, cancel ‘‘California and Hawaiian’’ 
line 16, cancel ‘‘Sugar Refining Company’’ 
line 16, cancel ‘‘Colonial’’ 
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line 17, cancel ‘Sugar Refining Company;’? 
line 22, cancel ‘‘National Sugar Refining Com- 
pany’’ 
line 25, cancel ‘‘National Sugar Refining Com- 
pany”? 
line 30, cancel ‘‘Colonial Sugar Refining Com- 
pany’’ 
Page 34, line 17, cancel ‘‘(American Sugar Refining Com- 
pany) ”’ 
line 20, cancel ‘‘(Brown Company)?’ 
Page 35, line 7, cancel ‘‘(Brown Company)’’ 
Page 36, line 7, cancel ‘(Brown Company)’’ 
line 13, cancel ‘‘—Best Foods Division’? 
line 14, cancel ‘‘of Corn Products Refining Com- 
pany”’ 


This application is submitted for favorable reconsidera- 
tion in view of the following remarks: 


REMARKS 


The specification is being amended, in the first para- 
graph on Page 2, to recite that the applications therein 
named have all now been abandoned, including applica- 
tion, Serial No. 428,615, which is referred to in the second 
full paragraph on Page 2 of the Office Action of January 
12, 1966. 


In response to the Examiner’s requirement, as set forth 
in Paragraph 3 of Page 1 of the Office Action of January 
12, 1966, applicant has carefully reviewed the specifica- 
tion to correct any informalities appearing therein and 
to eliminate reference to the corporate or company names 
previously set forth in the application. 

It is believed that the specification as now amended, is 
in proper and allowable form. 

It is noted that claims 1 and 2 are deemed to be free 
of the prior art and hence it is believed that these claims 
are allowable. 
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The Examiner’s rejection of product claims 3 and 4 
upon the grounds and for the reasons of record have been 
' earefully noted. However, it is respectfully submitted 
that product claims 3 and +4 are allowable over the ref- 
erences of record, considered singly or as combined, for 
the following among other reasons: 


Thus, it will be noted that applicant submits herewith 
an affidavit of Elmer F. Glabe, President of Food Tech- 
nology, Inc. of Chicago, and said affidavit is by reference 
incorporated herein and made a part hereof. 


In addition, applicant files herewith and by reference 
incorporated herein and makes a part hereof, Glabe Ex- 
hibits A to D, D-1 and E to J, inclusive, which are re- 
ferred to in the accompanying affidavit of Elmer F. Glabe. 

As will be noted from his acompanying affidavit, the 
affiant, Elmer F. Glabe, is a man of extensive experience 
in the food industries and in and as a part of his affi- 
davit and in preparation therefor, he analyzed all of the 


references cited by the Examiner and made specimens to 
indicate and better understand and to demonstrate the 
products disclosed in the various references, and his con- 
clusion is that none of the references discloses or suggests 
the brown sugar products of claims 3 and 4 of the present 
application and that the products of claims 3 and 4 were 
not obvious thereover. 


Thus, considering the various references cited and relied 
upon by the Examiner, in the rejection of product claims 
3 and 4, and the remarks of the affiant, Elmer F. Glabe, 
relative thereto, and considering first the 


Barrista No. 3,023,104: 


He notes that in the Office Action of January 12, 1966 
in the above entitled application (Page 2, last paragraph) 
the Examiner states that product claims 3 and 4 of the 
above entitled application are unpatentable because the 
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product thereof is allegedly obvious in view of the pat- 
ents cited by the Examiner, including Battista, who dis- 
closes that cellulosic crystallite aggregates simplify the 
handling of sticky materials, and that Example 10 of this 
reference discloses a mixture of brown sugar and cellu- 
losic material. 


The affiant states that while it is true, as the Examiner 
contends, that Battista discloses that cellulosic crystallite 
aggregates simplify the handling of sticky material, he 
believes that the Examiner is in error in contending that 
Example 10 of Battista ‘‘discloses a mixture of brown 
sugar with the cellulosic material’. He submits that 
this statement is incorrect for the reason that Battista 
does not disclose a mixture of brown sugar with cellu- 
losic material, but discloses a low calorie food product 
composed of a mixture of peanut butter, brown sugar 
and cellulose crystallite aggregates, and this mixture is 
a very different product from the free-flowing brown sugar 
product of claims 3 and 4 of the above entitled application. 


Moreover, the affiant submits that Battista in no way 
discloses or suggest the brown sugar products of claims 
3 and 4 in the aforesaid application in which the brown 
sugar has a moisture content of not substantially less 
than about 2% and in which the additive is employed 
within a range of not substantially less than 3% nor 
substantially more than 12% of the brown sugar com- 
ponent, by weight. These are important characteristics 
of the brown sugar products of claims 3 and 4 and con- 
tribute significantly to the desirable characteristics of 
such brown sugar products, and they are, in the affiant’s 
opinion, in no way disclosed or suggested in Battista. 


While it is true that the cellulose crystallite aggregates 
used in this reference are alleged to simplify the handling 
of the sticky food materials disclosed in the patent, a 
typical example, namely, Example 10, produces a topping 
in the form of peanut butter streussel type crumb compo- 
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sition which employs approximately 48% brown sugar 
with peanut butter and cellulose crystallite aggregates 
in the ratio of approximately 29% to 23%, by weight. 
This product is entirely different from the brown sugar 
products disclosed in and as defined in product claims 
3 and + in application, Serial No. 495,389. 


The patent to Battista No. 3,023,104 cannot in affiant’s 
opinion, be relied upon to show alleged obviousness in 
applicant's invention of the aforesaid claims 3 and 4 since 
Battista is concerned with a ‘‘reduced calorie food compo- 
sition’’ comprising a food material which consists not of 


brown sugar, per se, but of a mixture of brown sugar 
with a sticky material, namely, peanut butter, and cellulose 
crystallite aggregates. 


A low calorie food compound composed of a mixture 
of brown sugar and peanut butter, as disclosed in Battista, 
is entirely different in nature from brown sugar, per se 
The teaching of Battista does not show alleged obvious- 
ness in the applicant’s products of claims 3 and 4 for 
the reason that the high percentage of fat in the oily and 
sticky peanut butter component of Example 10 of Battista 
greatly resists the formation of a free-flowing crumb 
product by the addition of even the high percentage of 
the additive employed by Battista in Example 10, namely, 
28.8 per cent, which is not only far in excess of the upper 
limit of the useful range of the additive employed by 
the present applicant, namely, 12%, but is insufficient, even 
at this high level to make a product which is free-flowing 
or otherwise comparable to the brown sugar products of 
the aforesaid application and as defined in claims 3 and 
4 thereof. 


The affiant notes that in the Office Action of January 12, 
1966 in the aforesaid application, Serial No. 495,389, in 
reference to the Battista patent No. 3,023,104, the Ex- 
aminer has referred particularly to Example 10 and, in 
order to understand and to demonstrate the disclosure 
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of this patent, the affiant has prepared a product sub- 
stantially in accordance with the disclosure of Example 
10 of the Battista patent No. 3,023,104, except that he 
substituted edible wood cellulose, as disclosed in the afore- 
said Mickevicz application, Serial No. 495,389, as an ad- 
ditive in place of the cellulose crystallite aggregates dis- 
closed in Battista No. 3,023,104. Thus, he mixed 90 grams 
of a commercial brand of peanut butter and 150 grams 
of dark brown sugar (DOMINO, American Sugar Re- 
fining Company) with 70 grams of edible wood cellulose 
(Solka Floc BW 200, Brown) thereby making a batch 
of the material twice the volume of that disclosed in Ex- 
ample 10 of Battista 3,023,104. The composition thus pre- 
pared was then mixed in a Hobart mixer, but it was found 
to mix with difficulty. Moreover, he found that if he 
had used the amount of the mixture disclosed in Example 
10 of Battista 3,023,104, namely, 155 grams, the paddle 
of the Hobart mixer would not have been successful in 
preparing what he would regard as even a mediocre 
mixture because the smallest size Hobart mixer is not 
designed for a small batch of material weighing as little 
as 155 grams. After 3 minutes of mixing in the Hobart 
mixer pebble-like forms appeared and would not break 
up in the mixer. He then tried a wire whip instead of 
a straight paddle in the mixer, but the pebble-like spheres 
would not still break up in the mixture, and these sphere- 
like pebbles continued to be formed as long as the mixing 
operation was continued. 


A specimen of the product thus prepared, as above, 
substantially in accordance with Example 10 of Battista, 
is submitted herewith and is by reference incorporated 
herein and made a part hereof, and is marked ‘‘Glabe 
Exhibit A’’. As may be seen therefrom this product 
“‘Glabe Exhibit A’’ is a mixture of coarse and fine hard 
particles with pebble-like spheres of peanut butter em- 
bodied therein and hence is not, in the affiant’s opinion, 
in any way comparable to the free-flowing brown sugar 
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products of the present application, Serial No. 495,389, 
and as defined in product claims 3 and 4 thereof. 


In order to demonstrate the differences between the 
aforesaid product prepared substantially in accordance 
with Example 10 of Battista 3,023,104, as exemplified by 
the aforesaid specimen thereof ‘‘Glabe Exhibit A’’, the 
affant prepared a specimen of the free-flowing brown sugar 
products of the present application, Serial No. 495,389, 
by mixing 1000 grams of dark brown sugar with 70 grams 
of edible wood cellulose (Solka Floe BW 200, Brown) 
according to the method disclosed in the aforesaid Micke- 
viez application, Serial No. 495,389, the resulting brown 
sugar product having a moisture content of four (4) 
per cent and containing the edible wood cellulose in a 
quantity equal to seven (7) per cent of the brown sugar 
component, by weight. 


A specimen of the free-flowing brown sugar product 
thus prepared in accordance with the disclosure of the 
present application is submitted herewith and is by ref- 


erence incorporated herein and made a part hereof and 
is marked ‘‘Glabe Exhibit B’’. 


‘As may be seen by comparing the aforesaid specimen 
of the product of Example 10 of Battista with the afore- 
said specimen of the brown sugar product of the present 
application, Serial No. 495,389, the brown sugar product 
of the present application (Glabe Exhibit B) is free- 
flowing, of uniform texture, and is entirely free of the 
fme and coarse hard particles and the pebble-like spheres 
of the product of Example 10 of Battista (Glabe Exhibit A) 
which, in the affiant’s opinion, would not be salable in 
the market and in his opinion, a product which would 
not be acceptable to the consumer public for its intended 
purposes as crumb topping. 


In order further to understand and demonstrate the dis- 
closure of Battista 3,023,104, the affiant added to the com- 
bination of peanut butter and brown sugar, prepared as 
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above, substantially in accordance with Example 10 of 
Battista 3,023,104 the edible wood cellulose, referred to 
above, in a quantity corresponding to the upper level of 
the range of the additive employed in the present appli- 
cation, and as defined in claims 3 and 4 thereof, namely, 
12%, but in this instance, he employed the additive in 
a quantity equal to 12% of the combined weight of the 
peanut butter and brown sugar components and subjected 
this mixture to a mixing operation in a Hobart mixer. 
This was done by mixing 90 grams of peanut butter and 
150 grams of brown sugar with 28.8 grams of the afore- 
said edible wood cellulose. 


A specimen of the product thus prepared as described 
immediately above, is submitted herewith and is by ref- 
erence incorporated herein and made a part hereof and 
is marked ‘‘Glabe Exhibit C’’. 


As may be seen from the aforesaid specimen ‘‘Glabe 
Exhibit C’’ this product is composed of pebble-like hard 


and relatively large aggregates and dust-like particles, 
and he found that the pebble-like hard and relatively large 
aggregates become harder and the dust-like particles in- 
creased in quantity as the mixing operation continued. 


It is affiant’s opinion that the aforesaid product, as 
exemplified by ‘‘Glabe Exhibit C’’ in no way discloses 
or suggests the edible brown sugar products disclosed in 
the present application and as defined in claims 3 and 4 
thereof, and that the aforesaid brown sugar products of 
the present application were not obvious therein. 


In addition, the affiant made further tests of the dis- 
closure of Battista 3,023,104 within the level of the ad- 
ditive disclosed in that patent, namely, 22.8%. Thus, he 
prepared another specimen substantially in accordance 
with the disclosure of Example 10 of Battista by mixing 
200 grams of a commercial dark brown sugar (DOMINO, 
American Sugar Refining Company) with 45.6 grams of 
the aforesaid edible wood cellulose, and mixed the same 
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according to the mixing procedure which is disclosed in 
the present application. 


A specimen of the product thus prepared, as described 
immediately above, according to the disclosure of Ex- 
ample 10 of Battista, and employing the additive in a 
quantity representing the upper limit of the range of 
the additive disclosed by Battista, namely, 22.8%, is sub- 
mitted herewith and is by reference incorporated herein 
and made a part hereof and is marked ‘‘Glabe Exhibit D’’. 


As may be seen from the aforesaid specimen, exempli- 
fied by ‘‘Glabe Exhibit D’’, the product thus prepared 
assumed and partakes of the properties and characteris- 
ties of the additive, rather than of the brown sugar com- 
ponent, and could not be sold on the market as a free- 
flowing brown sugar product. 


In order further to understand and to demonstrate the 
disclosure of Battista No. 3,023,104, the affiant made up 
@ specimen product of Example 10 of Battista, using 


so-called AVICEL cellulose crystallite aggregates of the 
American Viscose Corporation, and which, in the opinion 
of the affant, is a product made in accordance with the 
disclosure of the Battista patent No. 3,023,104, and as 
referred to in Col. 1, lines 1 to 15, inclusive thereof. 


The specimen of this product is submitted herewith and 
is by reference incorporated herein and made a part 
hereof and is marked ‘‘Glabe Exhibit D-1’’. 


As may be seen from examination of the specimen, 
‘*Glabe Exhibit D-1”’, it will be noted that this specimen, 
like the specimen identified as ‘‘Glabe Exhibit D’’ also 
partakes of the properties and characteristics of the ad- 
ditive rather than of the brown sugar component and could 
not be sold on the market as a free-flowing brown sugar 
product. 


Accordingly, based upon his study of Battista 3,023,104, 
and as shown by the specimens thereof (Glabe Exhibits 
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A, C, D and D-1) it is the opinion of the affiant that 
the Battista patent No. 3,023,104 in no way discloses or 
suggests the edible brown sugar products of the present 
application, and as defined in product claims 3 and 4 there- 
of, and that the edible brown sugar products disclosed 
in the aforesaid application, Serial No. 495,389, and as 
defined in product claims 3 and 4 thereof, were not and 
are not obvious to a person skilled in the art to which 
such edible brown sugar products relate in the light of 
the teaching of Battista No. 3,023,104, or any of the other 
prior art patents cited by the Examiner in the Office 
Action of January 12, 1966 in the aforesaid application. 


Zenzes No. 2,430,797: 


The affiant notes that the Examiner contends that Zenzes 
discloses a mixture of cellulosic material, such as from 
sugar cane, with various sugar-containing materials. 


However, it is the affiant’s opinion that the Examiner 
is in error in attempting to rely upon the disclosure of 
Zenzes for several reasons, and among these are the 
following: (a) Zenzes, in all instances, and in both ex- 
amples set forth in the reference, starts out with a sugar 
solution, except in Column 5, commencing in line 37, 
where he uses dehydrated fruits, as distinguished from 
sugar solutions; (b) in Example 1 Zenzes starts out with 
200 lbs. of concentrated cane juice of 65 Brix which cor- 
responds, approximately, to a solution of 65% sugar and 
35% water, to which he adds 100 Ibs. of dry bagasse in 
a quantity sufficient to form the material into a dough- 
like consistency, and he does substantially the same thing 
in Example 2 where he uses 100 lbs. of powdered bagasse 
or beet pulp with 300 Ibs. of sugar solution of 80 to 90% 
Brix, which is approximately 80 to 90% sugar, and from 
20 to 10% water, to which he adds the additive to the 
extent of about 33% to form a dough-like mixture which 
cannot be said to be a free-flowing brown sugar product, 
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such as is disclosed in the aforesaid Mickeviez applica- 
tion, Serial No. 495,389, and as defined in claims 3 and 4 
thereof. 


Hence, it is the affiant’s opinion that there is no dis- 
closure in Zenzes of the invention disclosed in the afore- 
said Mickeviez application and as defined in product claims 
$3 and + thereof and that the brown sugar product of 
these claims were not obvious in view of Zenzes. 


Furthermore, in his typical Examples 1 and 2 Zenzes 
adds so much of the additive, or so-called ‘‘vehicle’’ to 
the sugar-containing component or so-called ‘‘load’’ that 
the resulting product assumes, in fact, the nature of the 
vehicle or additive rather than of the load, and would, 
therefore, be totally unsalable on the market as a sugar 
product since it would not be accepted by the purchasing 
public and could not meet the requirement of the Federal 
Food, Drug and Cosmetic Administration for sale as a 
brown sugar product. 


Thus, for example, in Example 1 Zenzes discloses that 
he initially employs approximately 130 lbs. of sugar (200 
Ibs. concentrated cane juice of 65 Brix) to which he then 
adds a further quantity of 60 lbs. of bagasse, making a 
total mixture of 195 lbs. of sugar and 160 lbs. of bagasse. 
The resulting mixture is a product which partakes es- 
sentially of the nature of the vehicle, or additive, rather 
than being essentially in the nature of the sugar-containing 
component, and would be entirely unsalable as a food 
or sugar product on the market, for the reasons pointed 
out above. 


Likewise, Example 2 of Zenzes is subject to the same 
criticism as that set forth above in reference to Example 
1 in that in this example Zenzes employs approximately 
240-270 Ibs. of sugar to 100 Ibs. of bagasse or approxi- 
mately a ratio of the vehicle or additive (bagasse) to the 
sugar or load of from 1 to approximately 2-3 which again 
converts the product into a product which partakes es- 
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sentially of the nature of the vehicle, or additive, rather 
than of the sugar component, and hence, would be unsala- 
ble as a sugar product on the market for the reasons 
pointed out above. 


In addition, Zenzes as set forth in Example 1 (Col. 4, 
lines 5 to 9) uses a bread-kneading action which subjects 
both the sugar-containing component and the additive 
to undesirable pressure which is carefully avoided in the 
practice of the invention of the present application. 


The affiant also notes that in Col 5 (4th full para- 
graph) the disclosure of Zenzes as to how he proposes 
to manufacture a free-flowing dehydrated fruit or vegeta- 
ble product, employing a so-called vehicle or additive, is 
so sketchy and completely devoid of any specific detail 
as to how any such free-flowing dehydrated fruit or vegeta- 
ble product could be formed that he regards the dis- 
closure of the reference in this regard to be completely 
inoperative. Moreover, the reference gives no details 
as to which dehydrated fruits and vegetables could be, or 
ever were, used for this purpose, or how they would be 
finely divided in the first instance to be mixed with the 
vehicle or additive to render the resulting product free- 
flowing. 


It is also the affiant’s opinion that the disclosure of Col. 
5 (4th full paragraph) of Zenzes is vague, indefinite and 
misleading in that, if construed to mean that Zenzes mixes 
a finely divided vegetable product with dehydrated fruits 
this is not disclosed in any operable or workable examples 
in the reference. 


Furthermore, the affiant notes that Zenzes employs what 
is known as a ‘‘plating’’ operation in that he ‘‘plates”’ 
or coats the particles of the so-called vehicle or additive 
(bagasse) with the food or sugar-containing component 
and continues with plating or coating operation to build 
up the particles of the vehicle or additive (bagasse) to a 
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point where the resulting product, as disclosed in the 
only two examples of the patent, namely, Examples 1 and 
2. as pointed out above, partakes essentially of the nature 
and characteristics of the additive or vehicle rather than 
of the sugar-containing component. 


The additive feature of the Zenzes invention pertaining 
to the idea of coating the particles of the vehicle (bagasse) 
with the sugar-containing component, is completely the 
opposite of the invention disclosed and claimed in the 
present application. Furthermore, the Zenzes product and 
process are entirely dissimilar from the applicant’s process 
and product in that the present applicant coats the sugar 
erystals with the additive. 


In order to determine and to demonstrate the disclosure 
of Zenzes No. 2,430,797, the affant prepared a specimen in 
accordance with the disclosure of Example 1 of Zenzes 
(Col. 4) as follows: 


He took 100 grams of dried bagasse and commingled 


it by a bread-kneading action with 200 grams of con- 
centrated cane juice of 65 Brix. After the first drying 
the mass was comminuted to about 125 mesh and a further 
quantity of 100 grams of concentrated cane juice of 65 
Brix was incorporated. The resulting product after dry- 
ing was powdered in the presence of 60 grams of a powdered 


bagasse. 


A specimen of the product thus prepared in accordance 
with the disclosure of Example 1 of Zenzes No. 2,430,797 
is submitted herewith and is by reference incorporated 
herein and made a part hereof and marked ‘‘Glabe 
Exhibit E”’. 

As may be seen therefrom the specimen of the product 
prepared in accordance with Example 1 of Zenzes No. 
2,430,797 resembles wet dough or wet chopped spaghetti- 
like mass. Moreover, because of its moisture content, 
this product is apt to mold. In addition, it is definitely 


167 


not free-flowing and because of the level of dry bagasse 
it has assumed the propertics of the additive rather then 
of the sugar component. 


It is affiant’s opinion that the aforesaid product pre- 
pared in accordance with the disclosure of Example 1 of 
Zenzes No. 2,430,797 (Glabe Exhibit E) is in no way com- 
parable or similar to the free-flowing product of the afore- 
said present application, and as defined in product claims 
3 and 4 thereof. 


It is affiant’s opinion, therefore, that the brown sugar 
product of the present application and as defined in claims 
3 and 4 thereof were not obvious in view of Zenzes but 
represent invention thereover. 


DeListz No. 3,078,164: 


This patent and the portions thereof to which the Ex- 
aminer refers, namely, Column 2, first complete paragraph, 
and Column 4, first complete paragraph, relates primarily 


to a process for drying biological products with such ma- 
terials as bentonite, and other clays, alpha-cellulose, and 
other materials. The process includes drying and a con- 
tinuous recirculation of the pulverulent dried mixture 
with constant addition of further amounts of the food 
products solutions, such as milk, until from 20-50% of 
the milk solids are absorbed on the clay or like material. 


The affiant also notes the fact that the process of this 
patent No. 3,078,164 produces primarily an animal food 
supplement (Col. 1, lines 49-50) and not a product intended 
for human consumption, as are the brown sugar products 
of claims 3 and 4 of the aforesaid application. 


The DeLisle patent No. 3,078,164 cannot, in his opinion, 
be employed to show alleged obviousness of the brown 
sugar products of claims 3 and 4 of the aforesaid ap- 
plication for the further reason that this patent (No. 


3,078,164) teaches ‘‘the method of drying dilute biological 
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solutions’. This term canno* include brown sugar, for 
the reason that biological soktions are those which origi- 
nate from animal tissue sources or liquids from animals. 


In order to understand more fully and to demonstrate 
the disclosure of the DeLisle patent No. 3,078,164, he 
prepared specimens in accordance with the disclosure of 
DeLisle 3,078,164 as follows: 


100 grams of maple sap was mixed with 80 grams of 
the aforesaid edible wood cellulose, equal to eighty per 
cent (S0%) of the additive relative to the weight of the 
maple sap component, which is so far in excess of the 
upper limit of the additive disclosed in the present ap- 
plication, namely, 12%, as to represent, in affiant’s opinion, 
a difference in kind and not one of degree. The resulting 
mixture was a dough-like mass which he dried overnight 
in an oven at 140°F. 


A specimen of the product thus prepared is submitted 
herewith and is by reference incorporated herein and made 


a part hereof and is marked ‘‘Glabe Exhibit F’’. 


As may be seen from the aforesaid specimen ‘‘Glabe 
Exhibit F’’, as prepared in accordance with the dis- 
closure of DeLisle No. 3,078,164, the resulting product 
has the appearance and partakes of the nature of the 
additive rather than of the maple sap component and is 
of non-uniform texture, embodying relatively large lumps, 
and is, in his opinion, in no way comparable to the free- 
flowing edible brown sugar products disclosed in the pres- 
ent application, and as defined in claims 3 and 4 thereof. 


Another specimen was prepared in accordance with the 
disclosure of DeLisle 3,078,164, by mixing 100 grams of 
maple sap with 50 grams of the aforesaid edible wood 
cellulose, which was equal to fifty per cent (50%) of the 
edible wood cellulose relative to the weight of the maple 
sap component, and this mixture was dried in an oven at 
140°F. 


169 


A specimen of the product thus prepared is submitted 
herewith and is by reference incorporated herein and made 
a part hereof and is marked ‘‘Glabe Exhibit G’’. 


As may be seen from the aforesaid specimen ‘‘Glabe 
Exhibit G’’, this product likewise partakes of and assumes 
the nature and characteristics of the additive, namely, the 
edible wood cellulose, rather than of the maple sap com- 
ponent, and is in the affiant’s opinion, no way comparable 
to the edible brown sugar products of the present ap- 
plication and as defined in product claims 3 and 4 thereof. 


In order further to understand and demonstrate the dis- 
closure of DeLisle 3,078,164, and to simulate the use of 
sugar cane pressing, he mixed 500 ce of hot water with 
250 grams of sugar (sucrose) and to this he added 50 
grams of the aforesaid edible wood cellulose, equal to 
fifty per cent (50%) by weight of the sugar component. 
The resulting mixture was then thoroughly mixed and 
dried in an oven at 140°F. 


A specimen of the product thus prepared is submitted 
herewith and is by reference incorporated herein and made 
a part hereof and is marked ‘‘Glabe Exhibit H”’. 


As may be seen from the aforesaid specimen ‘‘Glabe 
Exhibit H’’, this product assumes and partakes of the 
characteristics and appearance of the additive, namely, 
edible wood cellulose, rather than of the sugar component 
and is non-uniform in texture, including relatively large 
lumps and is, in my opinion, no way comparable to the 
edible brown sugar products of the present application 
and as defined in product claims 3 and 4 thereof. 


In order further to demonstrate the disclosure of De- 
Lisle 3,078,164, he prepared a mixture of 100 grams of 
sugar cane solution and 80 grams of the aforesaid edible 
wood cellulose, equal to 80% by weight, of the sugar 
component, and he thoroughly mixed these materials and 
dried them overnight in an oven at 140°F. 
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A specimen of the product thus prepared is submitted 
herewith and is by reference incorporated herein and 
made a part hereof and is marked ‘‘Glabe Exhibit I’’. 


As may be seen by reference to the specimen ‘‘Glabe 
Exhibit I*’, this product likewise partakes of and assumes 
the characteristics of the edible wood cellulose additive, 
and is non-uniform in texture, and contains relatively 
large lumps, rather than of the sugar component, and is 
in no way comparable, in affiant’s opinion, to the free- 
flowing brown sugar products disclosed in the present 
application and as defined in product claims 3 and 4 
thereof. 


Accordingly, it is the affiant’s opinion that DeLisle 
3,078,164 in no way discloses or suggests the edible brown 
sugar products of the present application, and as defined 
in product claims 3 and 4 thereof, and that the aforesaid 
products of the present application were not obvious in 
view of this reference, or in view of any of the other refer- 


ences cited by the Examiner in the Office Action of Janu- 
ary 12, 1966 in the aforesaid application, considered singly 
or as combined. 


Rasrs No. 1,021,477: 


This patent discloses a mixture of wood cellulose and 
molasses, or other material, absorbed therein, and pre- 
served in cake form, for use as a distiller’s mash, or the 
like. 


It is the affiant’s opinion that, contrary to the Examiner’s 
contention (Page 3 of the Office Action of January 12, 
1966 im the present application), the proportions and 
ranges of the ingredients or components employed by the 
applicant in making the brown sugar products of the 
present application, and as defined in product claims 3 
and 4 thereof are significant and are important in pro- 
ducing the desired commercial products and are not dis- 
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closed or suggested in or by Raisin and are not obvious 
thereover. 


It is likewise his opinion, that the patent to Raisin No. 
1,021,477 further fails as a prior art disclosure by reason 
of the fact that it teaches the drying of molasses which is 
distinctly a different substance from brown sugar as will 
now be shown. 


In order to understand and to demonstrate the dis- 
closure of the Raisin patent No. 1,021,477 as discussed 
above, he prepared a specimen of the product disclosed in 
this patent as follows: 


A batch of sawdust, obtained from a lumber yard, was 
treated in accordance with the disclosure of British patent 
No. 27,549 of 1907 to Zimmerman, since this British patent 
No. 27,549 of 1907 to Zimmerman is referred to in Column 
1, lines 14 to 38, inclusive, of Raisin 1,021,477. To this end 
200 grams of the aforesaid sawdust were added to 3,000 
ce of cold tap water and boiled for a period of 5 minutes, 
to extract the sugar therefrom, whereupon the thus treated 
sawdust was then drained and dried in an oven at a 
temperature of 325°F, until the moisture content thereof 
was 20%. The thus treated sawdust was then treated in 
accordance with the disclosure of Raisin 1,021,477 as 
follows: 


200 grams of the sawdust, thus treated in accordance 
with the disclosure of the British patent No. 27,549 of 
1907 to Zimmerman, was pressure-cooked in sulfurous 
acid of 2.34% strength or concentration, at 15 lbs. per 
square inch pressure, for 5 minutes, and then drained and 
washed five times, whereup the thus treated sawdust was 
oven dried at a temperature of 325°F until the moisture 
content thereof was 20%. While Zimmerman does not 
disclosure any quantitative detail as to the method which 
he employs, or the concentration of the sulfurous acid 
he employs, and the pressure which he employs, the affiant 
used in this instance a sulfurous acid of a concentra- 
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tion which is commercially and safely usable (2.34%) 
with sawdust, and he used a pressure (15 psi) which is 
both workable and safe in this type of operation. 30 grams 
of the sawdust thus treated was sifted through a 20 mesh 
sereen to remove any shavings from the sawdust and the 
sawdust thus treated was then mixed with 70 grams of 
a commercial brand of molasses. 


A specimen of the product thus prepared is submitted 
herewith and is by reference incorporated herein and 
made a part hereof and is marked ‘‘Glabe Exhibit J”’. 


As may be seen from an examination of the specimen, 
““Glabe Exhibit J”’, the material embodied in this speci- 
men is gummy and is not free-flowing, and clearly reveals 
the presence of bits of sawdust. This product will, in the 
affiant’s opinion, become moldy on standing because of the 
high moisture content thereof and the product is one which 
could not be sold commercially on the American market 
and is not fit for human consumption. 


Hence, it is his opinion that the Raisin patent No. 
1,021,477 in no way discloses or suggests the edible brown 
sugar products disclosed in the present application, and as 
defined in claims 3 and 4 thereof, and that such edible 
brown sugar products were not obvious to one skilled in 
the art in view of Battista considered above or with the 
others patents cited by the Examiner in the Office Action 
of January 12, 1966 in said application. 


In addition, as pointed ont in his affidavit, the affiant, 
Elmer F. Glabe, cites ample authority to show that in the 
food indnstries brown sugar and molasses are recognized 
as two distinct products and are not interchangeably used 
in the food industry. 


In addition to the affidavit of Elmer F. Glabe, as dis- 
cussed above, applicant files herewith letters from persons 
in the food industry attesting to the merits and signifi- 
cance of brown sugar products such as are disclosed in 
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this application and as defined in claims 3 and 4 thereof. 

Thus, the first of these letters is a letter from Joseph 
R. Perrozzi, Manager of Research and Development, Bak- 
ery and Institutional Food Service Division of The Pills- 
bury Company, Minneapolis, Minnesota, a copy of which 
is attached hereto and is by reference incorporated herein 
and made a part hereof and marked ‘‘Applicant’s Ex- 
hibit 1’’, who, as may be seen therefrom, attests to the 
improvement of applicant’s brown sugar products over 
what has been known before in the art, as set forth in 
the last two paragraphs on Page 2 of his letter in which 
he states as follows: 


“The Industrial, Consumer, and Home Service de- 
partments, as a result of various mediums of testing, 
found your new modified brown sugar very desirable. 
Your product is free flowing, non-caking, non-smear- 
ing, but still retains the natural flavor, aroma, and 
color characteristics of conventional brown sugar. 
Your product performed in our products better than 
modified brown sugars evaluated in the past, nor am 
I aware of the availability of a product which per- 
forms as well as yours. 


In my opinion, this product will be an aid to the food 
industry, especially in the area of prepared dry 
mixes, because now the use of conventional brown 
sugars are very limited by the adverse characteristics 
in storage, mixing, and particularly in that the 
conventional brown sugar cannot be air conveyed, 
sakes under the climatic conditions mentioned above, 
and affects the working parts of dry mix manufacturing 
equipment. As a result of this, I am sure that we 
at Pillsbury will be able to formulate products for 
the consumer which in the past we were unable to 
do.”’ 


In addition to the Perrozzi letter, referred to above, 
(Applicant’s Exhibit 1) applicant files herewith and by 
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reference incorporates herein and makes a part hereof 
three letters from Home Economists, which are identified, 
respectively, as ‘‘Applicant’s Exhibits 2, 3 and 4”’, and 
the first of these is a letter (Applicant’s Exhibit 2) from 
Sharon Saldin, Home Economist for The Pillsbury Com- 
pany, Minneapolis, Minnesota, who comments on the dis- 
inetions recognized by home economists between brown 
ugar and molasses, and points out (last paragraph) that 
hey are not the same products and should not be used 
interchangeably. 


The next letter (Applicant’s Exhibit 3) is from Vy 
Radman Catt, Director of Home Service Department, 
The Peoples Gas Light and Coke Company of Chicago, 
who further attests to the facts that a given quantity of 
molasses could not be substituted for a like quantity of 
brown sugar in cooking recipes (Paragraph 2) and in 
support of her position she cites an authoritative Cook- 
book (Paragraph 3). 


The last of the three letters from Home Economists is 
a letter (Applicant’s Exhibit 4) from JoAnn Shurpit, 
Director of Home Economics of Libby, MeNeill & Libby, 
Chicago, Illinois, to the applicant, and she further attests 
that brown sugar and molasses are not used interchange- 
ably in cooking recipes and she cites ample authority in 
support of her contention. 


Applicant also submits herewith an additional letter 
from a well-known specialist in the field of food technology, 
namely, Justin J. Alikonis, President of The Al-Chem 
Laboratory, Inc. of Bloomington, Illinois; a photoprint 
copy of his letter of March 25, 1966 to the applicant being 
attached hereto and being by reference incorporated here- 
in and made 2 part hereof and being marked ‘‘Applicant’s 
Exhibit 5’’. 


As will be noted from his aforesaid letter of March 25, 
1966 (Applicant’s Exhibit 5), the writer, Justin J. Alikonis, 
has examined specimens of the free-flowing brown sugar 
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product of the present invention and notes that this patent 
has a superior flavor and aroma relative to any product 
he has seen on the market and has the new, useful and 
desirable characteristics which are referred to in his 
aforesaid letter. 

The qualifications of the writer of the aforesaid letter 
of March 25, 1966 (Applicant’s Exhibit 5), as a man of 
outstanding and recognized ability in the food industry, 
are evidenced by a memorandum as to his background and 
qualifications of which a photoprint copy is attached hereto 
and is by reference incorporated herein and made a part 
hereof and marked ‘‘ Applicant’s Exhibit 6”’. 


The writer of the aforesaid letter of March 25, 1966 
(Applicant’s Exhibit 5) also holds a number of United 
States patents relating to the food industry including the 
following patents: 

Patent No. Title 


2,574,948 Rotary Beater Mill and Classifier for 
Producing Sieve Range Sized Chocolate 
Products 


2,424,950 Apparatus for Making Confectionery 


2,587,806 Stabilized Plastic Type Confection and 
Method of Making the Same 


2,536,340 Method and Apparatus for Making 
Confectionery 


3,032,422 Nutritive Food Glaze 
3,062,660 Treating Raw Nutmeats 


Applicant submits herewith a separate list of patents 
cited by the Examiner during the prosecution of appli- 
cant’s earlier filed applications which are referred to in 
the first paragraph on Page 2 of the specification of the 
present application. 


Accordingly, for the reasons set forth above, and for 
the reasons set forth in the accompanying affidavit of Elmer 
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F. Glabe, it is respectfully submitted that the products of 
claims 3 and 4 were not and are not obvious over the refer- 
ences of record, considered singly or as combined, but con- 
stitute and represent patentable invention thereover. 


Accordingly, it is respectfully submitted that this ap- 
plication should be allowed with method claims 1 and 2 
and product claims 3 and 4, and such action is respect- 
fully requested. 

Respectfully submitted, 
By /s/ Cuas.es B. Cannon 
Charles B. Cannon 
Chicago, Ilinois 
March 28, 1966 


‘* \ppricant’s Exutsit 1”’ 


THE PILLSBURY COMPANY 
425 MAIN STREET, S.E. 
MINNEAPOLIS, MINNESOTA 55414 


February 5, 1966 
Mr. Mel Mickeviez 
Pro-Col Corporation 
1940 West Carroll Avenue 
Chicago 12, Illinois 
Dear Mel: 


I am sorry for being so delinquent in answering your re- 
quest but, believe me, I have been very busy in view of my 
new added responsibilities. 


I have been connected with the formulation aspect of bak- 
ing products for the last twelve years. My experience has 
been primarily in consumer, bakery, and institutional prod- 
uct development. Primarily, the formulation of dried mixes 
which, when fabricated by the consumer, will result in a 
baked product. 
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It is a fact, brown sugar, with its unique flavor character- 
istics, is very compatible with most classes of baked des- 
serts, and formulations are generally built around this in- 
gredient. Unfortunately, the properties of brown sugar 
are such that with conventional manufacturing equipment 
it is exceedingly difficult to use as an ingredient. The prop- 
erties which I am referring to are primarily those proper- 
ties which change with changes in humidity, temperature, 
and pressure. It is well known in the product development 
and manufacturing areas of Pillsbury, and I assume in the 
industry, that should brown sugar be exposed to low rela- 
tive humidities, high temperature, and high pressure, it 
completely loses its flow characteristics and becomes ex- 
tremely hard, lumpy, and unworkable. 


Since these climatic conditions oceur periodically at our 
various plant sites, and knowing the climatic affects on 
brown sugar as an ingredient, we have purposely shied 
away from the development of products requiring brown 
sugar as a major ingredient. 


We have, in the past, attempted to use modified brown 
sugars which supposedly are unaffected by these climatic 
changes, but for a number of reasons had limited applica- 
tions and were not successful. They were not successful 
because in the process of modification considerable flavor 
was lost and the resulting products, in terms of granularity, 
appeared sandy and were difficult to hydrate in some of its 
uses. Also, because of the density differences, accumula- 
tions would occur in our conveying and mixing systems 
which ultimately, because of friction and heat, tended to 
smear, coat, and ultimately flake off, thus contaminating 
and rendering unsatisfactory the resulting product. 


In addition to poor performance, these modified brown 
sugars are relatively more expensive than the conventional 
unmodified brown sugars, so, therefore, because of loss in 
flavor, manufacturing difficulties, and economics, for the 
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most part we tended to shy away from developing baked 
products containing modified brown sugars also. 


The Industrial, Consumer, and Home Service depart- 
ments, as a result of various mediums of testing, found 
your new modified brown sugar very desirable. Your prod- 
uct is free flowing, non-caking, non-smearing, but still re- 
tains the natural flavor, aroma, and color characteristics of 
conventional brown sugar. Your product performed in our 
products better than modified brown sugars evaluated in 
the past, nor am I aware of the availability of a product 
which performs as well as yours. 


In my opinion, this product will be an aid to the food in- 
dustry, especially in the area of prepared dry mixes, be- 
cause now the use of conventional brown sugars are very 
limited by the adverse characteristics in storage, mixing, 
and particularly in that the conventional brown sugar can- 
not be air conveyed, cakes under the climatic conditions 
mentioned above, and affects the working parts of dry mix 


manufacturing equipment. As a result of this, I am sure 
that we at Pillsbury will be able to formulate products for 
the consumer which in the past we were unable to do. 


Sincerely, 


/s/ J.R. Perrozz1 
J.R. Perrozzi 
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“¢ APPLICANT’s Exursir 27’ 


ANN PILLSBURY 
CONSUMER SERVICE 


December 17, 1965 


Mr. Mel Mickevicz 
Pro-Col Corporation 

1940 West Carroll Avenue 
Chicago 12, Nlinois 


Dear Mr. Mickevic: 


Regarding our conversation on December 15 here is in- 
formation on the differences between brown sugar and 
molasses. 


Brown sugar is in a dry form and contains varying quan- 
tities of molasses, non-sugars naturally present in molasses, 
and moisture. Brown sugar imparts a mild flavor and color 
to candies, baked goods, ete. May be creamed with short- 
ening for cakes, cookies, ete. 


Molasses is the liquor from which raw cane sugar has 
crystallized. Molasses is in liquid form and may be light 
or dark in color. Molasses imparts a stronger flavor than 
brown sugar. 


Both the use, (function) and flavor of brown sugar and 
molasses differs. They should not be used interchangeably. 


Sincerely, 


/s/ SHaRon 
Sharon Saldin 
Home Economist 
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**Appricant’s Exursit 3”’ 


PEOPLES GAS LIGHT AND COKE COMPANY 
122 sOUTH MICHIGAN AVENUE 
CHICAGO, LINOIs 60603 
TELEPHONE 431-4000 


January 7, 1966 
Mr. Mel Mickeviez 
Technical Director 
Pro-Col Corporation 
1940 W. Carroll Avenue 
Chicago, Dlinois 60612 


Dear Mel: 

In our recent conversation you asked me if, as a general 
rule, a given quantity of molasses could be substituted for 
a like quantity of brown sugar in recipes. 

Based upon the information presented in cookbooks, the 
answer should be negative. In their tables of substitutions 


most books do not specify molasses as a brown sugar sub- 
stitute. 

The Encyclopedic Cookbook, by Ruth Berolzheimer au- 
thor, published by Culinary Arts Institute, Chicago, does 
show substitutions in its table of General Equivalents, Pg. 
36. You will see that for 1 cup of granulated sugar, 1 cup 
of brown sugar may be substituted. However, note the 
change in quantity when molasses is used; also the need to 
alter the liquid in the recipe. In geometry (or is it algebra 
or physics?) one learns that things equal to the same thing 
are equal to each other; the corollary being that things not 
equal to the same thing are not equal to each other. There- 
fore, in viewing Ruth Berolzheimer’s table, it appears that 
she considers the molasses for brown sugar substitution one 
of the ‘‘not equals’’. 

I hope this information may be of assistance to you. 


Yours truly, 


/3/ Vx 
Vy Radman Catt, Director 
Home Service Department 
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“¢ Appiicant’s Exuipit 4”’ 


MARY HALE MARTIN 
DEPARTMENT OF HOME ECONOMICS 


January 31, 1966 


Mr. Mel Mickeviez 
Technical Director 
Pro-Col Corporation 

1940 West Carroll Avenue 
Chicago, Illinois 60612 


Dear Mr. Mickevic: 


You asked my opinion about whether a homemaker would 
use an equivalent amount of brown sugar and molasses in- 
terchangeably. 


Over the past 15 years we have developed hundreds of 
recipes for homemakers here in our test kitchen, and I 
would not suggest use of the two interchangeably, as there 


is a definite difference between a liquid and a dry ingre- 
dient in recipe usage. Our pumpkin pie recipe, for exam- 
ple, calls for dry sugar and we would not use liquid molasses 
because of the resultant texture and flavor change that 
would occur in the finished product. 


T call your attention to ‘‘The Handbook of Food Prepa- 
ration Methods’’ published by the American Home Eco- 
nomics Association. (This is the most widely used refer- 
ence for recipe writing by home economists and other pro- 
fessionals.) Page 25 lists ‘‘Substitution of Ingredients’’ 
and the interchange of brown sugar and molasses is not 
listed, If it was possible to interchange them, producing 
the same resultant flavor, moisture, and texture factors 
with both, I feel certain it would be included. 


Why, try to imagine yourself a homemaker with children 
who sprinkled a tablespoon of brown sugar over their corn 


flakes and milk every morning for breakfast ... do you 
really think a tablespoon of molasses would taste, look, 
smell and feel the same? 


Sincerely, 


/s/ Jo ANN Suvunpit 
Jo Ann Shurpit 
Director of Home Economics 


JIS db 


P.S. Iam enclosing a photocopy of “Composition of Foods” 
by the Agricultural Research Service of the United 
States Department of Agriculture. Examination of the 
composition of brown sugar compared to molasses fur- 
ther illustrates their differences. 
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“¢ApPLICANT’s Exuisit 5’? 
Area Code 309—967-0190 
Tue Au-Cuem Lazoratory, Inc. 
Manufacturing Consulting Distributing 


702 EB. Locust St. Box 754 
Bloomington, Dlinois 61702 


March 25, 1966 
Procol Corporation 


1940 W. Carroll Street 
Chicago 12, Illinois 


Attn: Melvin Mickevicz 
Gentlemen: 


We have received samples of your new free flowing brown 
sugar which we have run some preliminary tests in the 
Laboratory. 


We find that this product has a superior flavor and aroma 
to anything that we have seen on the market and this 
seems to retain in some of the confectionery and food 
products that we have tried out. 


This product seems to be a little more moist, which gives 
it better handling and non-dusting qualities. 


It seems that you have a novel and far superior product 
and we feel that there will be many uses for it in the 
confectionery field especially since many plants are now 
being automated and dry mixes are in demand. We are 
presently working on some snack items adhering the sugar 
granules to the snack items. We will let you know further 
on these tests. 


Tue Au-Cuem Lasoratory, Iwo. 


Justin J. ALIKONIS 
President 


JJA/mlb 
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‘‘ Appricant’s ExHrBit 6’ 


Member 
Association of Consulting Chemists & Chemical 
Engineers, Inc. 
Certificate No. 314 
Justis J. ALIKONIS 


Consulting Chemist 
Food Technologist 


The Al-Chem Laboratory, Inc. Telephone: (309) 967-0190 
702 East Locust Street 
Bloomington, Dlinois 


BS. Ilinois Wesleyan University 1935 


MSe. University of Ilinois 1936 
Registered Professional Engineer—Ilinois (2461) 


Technical Societies—American Association for the Ad- 
vancement of Science (Fellow), American Association 
of Candy Technologists (Chicago Section Chairman, 
National President 2 years), American Institute of 
Chemists (Fellow), American Chemical Society, Ameri- 
ean Society of Bakery Engineers, Central States 
Sewage & Industrial Waste Association, Institute of 
Food Technologists, National Confectioners’ Associa- 
tion, Quartermaster Research and Development Asso- 
ciates. 


1954 Medalist, Stroud Jordan Award for outstanding 
contribution to candy technology and Armed Forces 
ration confection. Award of Appreciation from 
QFCLAF, 1957. 


Listed In—American Men of Science, Chemical Who’s 
Who, Who’s Who in the Midwest, World Who’s Who 
in Commerce and Industry. 
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Publications and Patents—Numerous bulletins and techni- 
cal papers on foods. Eight Domestic and Foreign pat- 
ents on chocolate apparatus and process, aerated con- 
fections, heat stabilized confections and edible coating 
for food products. Contributor ‘‘McGraw-Hill Ency- 
clopedia of Science & Technology.’? Technological 
Panel, Candy Industry & Confectioners Journal. 


Staff—Chemist, engineer, food technologist, laboratory 
technician, and clerical personnel. 


Laboratory Facilities—A well-equipped chemical and food 
laboratory, including pilot plant, is maintained as well 
as a technical center with extensive technical library 
facilities for the food technology field. 


Scope of Activities—Specializing in sponsored industrial 
research for the food industry. Research and devel- 
opment on new food products and methods, and im- 
provements or modification of existing ones, particu- 
larly the baking, confectionery and ice cream fields, 
foam stabilization, emulsifiers and antioxidants, cacao 
and chocolate products and increasing shelf life of 
foods. Nutritive food coatings. 


Qualified in sanitation, such as inspection and exami- 
nation of plants, raw and finished food products, and 
waste treatment. Development, reformulation and 
labeling of foods to conform to the Federal Food, Drug 
and Cosmetic Act. 
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A¥¥ipavit aNp ExHmit 
Received Mar. 29, 1966 
IN THE UNITED STATES PATENT OFFICE 
Group 170 

Re: Application 
Jvstix Metvix Micxevicz 
Serial No. 495,389 
Filed October 13, 1965 
Food Products and Method for Preparing the Same 


AFFIDAVIT OF ELMER F. GLABE 


Stats or Inuryors 
County or Coos ss: 

I, Elmer F. Glabe, a citizen of the United States, resid- 
ing at 7350 North Odell Avenue, Chicago, Illinois, being 
duly sworn on oath depose and say: 

1. That I am President of Food Technology, Inc., an 
Illinois corporation, having a place of business located at 
5903 Northwest Highway, Chicago, Dlinois; 

2. That my educational background is as follows: 


(a) I hold the Degree of Bachelor of Science in Chem- 
istry from the Dlinois Institute of Technology, Chicago, 
Diinois (1942); 

(b) I am a charter member of the Institute of Food 
Technologists ; 


(ec) I am also a member of the American Chemical So- 
ciety, American Association of Cereal Chemists, and the 
American Society of Bakery Engineers; 


(ad) Ihave published papers widely in scientific and trade 
journals in the food industry and the subjects cover a great 
many facets of the food industry; 
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(e) 1 have worked as a consultant for the United States 
Department of Agriculture Regional Research Laboratory 
at Peoria, Illinois and two separate contracts involved 
therein have been fulfilled; and 


(f) I have also appeared as an expert witness in a 
number of food fields and the establishment of Standards 
of Identity before the Federal Food and Drug Administra- 
tion in Washington, D. C.; 


3. That in connection with my work I am now and have 
been for twenty-eight (28) years engaged as a food tech- 
nologist in the food industry, in which my work has been 
entirely concerned with the development of food formulas 
and methods of making food products; 


4, That I have made a number of inventions relating to 
products and methods employed in the food industry and 
I have been granted a number of patents thereon, includ- 
ing the following United States patents: 


Patent No. Title 


2,392,241 Tomato Powder 

2,271,756 Sodium Diacetate in Baked Products 

2,334,059 Sodium Diacetate in Baked Products 

2,412,596 Mold in Dairy Products 

2,415,070 Diacectate in Malt Syrups 

2,417,806 Diacetate in Wheat Products 

2,475,368 Stabilized Sodium Diacetate 

2,502,516 Coconut Processing 

8,513,638 Amylaceous Materials & 
Dihydroxyphospholipid 

2,555,849 Ice Cream Stabilizer 

2,635,963 Meat Product & Dihydroxyphospholipid 

2,666,704 Baking Compositions 

2,666,705 Shortening Compositions & 
Dihydroxyphospholipid 

2,678,277 Method of Preserving Fruit 


Patent No. Title 


2S0S,NT Manufacture of Emulsion-Type 
Sausages Gelsoy 

ZS16,035 Manufacture of Sausages U.S.D.A. 

2S27,378 Method of Preparing Bakery Product 

2.875.064 Baking Compositions & Methods 

3,037,865 Peanut Butter 


Patent No. Title Date 


3,121,013 Continuous Bread 2/11/64 
3.134.677 Partially Hydrolyzed 
Roasted Sesame Food 5/26/64 


5. That I have read and understand the specification and 
elaims of application. Serial No. 495,389, filed October 13, 
1965 by Justin Melvin Mickevicez on ‘‘Food Products and 
Method for Preparing the Same’’, and the Examiner’s 
Action of January 12, 1966 and the references cited therein, 
namely, the following patents: 


Patent No. Patentee Title 


1,021,477 Victor Raisin Absorbent Product 
1,995,519 Harry C. Reiner Molasses Product, Ete. 
2.295.894 John R. White Sugar Composition 
2430,797 Alexander M. Zenzes Edible Liquids, Ete. 
2,$46,311 George Jesse Rosner Manufacture of Improved 
Doughnut Sugar, Ete. 
3.023,104 Orlando A. Battista Food Compositions, Ete. 
3,078,164 A.L. DeLisle Method of Drying Dilute 
Biological Solutions, Ete. 
3,085,944 William Valentine Free-Flowing Instrinsic 
Factor Concentrate 


6. That in my opinion the edible brown sugar products, 
as disclosed in the aforesaid application, Serial No. 495,389, 
and as defined in and by product claims 3 and 4 in said 
application, Serial No. 495,389, are not disclosed or sug- 
gested in and were not obvious in view of but represent 
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invention over the references relied upon by the Examiner 
in rejecting product claims 3 and 4 in application, Serial 
No. 495,389, namely, Battista, Zenzes, DeLisle and Raisin, 
for the following among other reasons: 


Thus, considering first the patent to 
Battista No. 3,023,104: 


I have noted that in the Office Action of January 12, 1966 
in the above entitled application (Page 2, last paragraph) 
the Examiner states that product claims 3 and 4 of the 
above-entitled application are unpatentable because the 
product thereof is allegedly obvious in view of the patents 
cited by the Examiner, including Battista, who discloses 
that cellulosic crystallite aggregates simplify the handling 
of sticky materials, and that Example 10, of this reference 
discloses a mixture of brown sugar and cellulosic material. 


While it is true, as the Examiner contends, that Battista 
discloses that cellulosic crystallite aggregates simplify the 
handling of sticky material, the Examiner is in error in 
contending that Example 10 of Battista ‘‘discloses a mix- 
ture of brown sugar with the cellulosic material’. This 
statement is incorrect for the reason that Battista does 
not disclose a mixture of brown sugar with cellulosic ma- 
terial, but discloses a low calorie food product composed 
of a mixture of peanut butter, brown sugar and cellulese 
erystallite aggregates, and this mixture is a very different 
product from the free-flowing brown sugar product of 
claims 3 and 4 of the above entitled application. 


Moreover, Battista in no way discloses or suggests the 
brown sugar products of claims 3 and 4 of the aforesaid 
application in which the brown sugar has a moisture con- 
tent of not substantially less than about 2% and in which 
the additive is employed within a range of not substantially 
less than 3% nor substantially more than 12% of the 
brown sugar component, by weight. These are important 
characteristics of the brown sugar products of claims 3 
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and + and contribute significantly to the desirable char- 
acteristics of such brown sugar products, and they are, in 
my opinion, in no way disclosed or suggested in Battista. 


While it is true that the cellulose crystallite aggregates 
used in this reference are alleged to simplify the handling 
of the sticky food materials disclosed in the patent, a typi- 
eal example, namely, Example 10, produces a topping in the 
form of peanut butter streussel type crumb composition 
which employs approximately 48% brown sugar with 
peanut butter and cellulose crystallite aggregates in the 
ratio of approximately 29% to 23%, by weight. This 
product is entirely different from the brown sugar products 
disclosed in and as defined in product claims 3 and 4 in 
application, Serial No. 495,389. 


The patent to Battista No. 3,023,104, cannot in my opin- 
ion, be relied upon to show alleged obviousness in appli- 
cant’s invention of the aforesaid claims 3 and 4 since 
Battista is concerned with a ‘‘reduced calorie food com- 


position”? comprising a food material which consists not 
of a brown sugar, per se, but of a mixture of brown sugar 
with a sticky material, namely, peanut butter, and cellu- 
lose erystallite aggregates. 


A low calorie food compound composed of a mixture of 
brown sugar and peanut butter, as disclosed in Battista, 
is entirely different in nature from brown sugar, per se. 
The teaching of Battista does not show alleged obviousness 
in the applicant’s products of claims 3 and 4 for the reason 
that the high percentage of fat in the oily and sticky peanut 
butter component of Example 10 of Battista greatly resists 
the formation of a free-flowing crumb product by the 
addition of even the high percentage of the additive em- 
ployed by Battista in Example 10, namely, 28.8%, which 
is not only far in excess of the upper limit of the useful 
range of the additive employed by Mickevicz, namely, 12%, 
but is insufficient, even at this high level, to make a product 
which is free-flowing or otherwise comparable to the brown 
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sugar products of the aforesaid application and as defined 
in claims 3 and 4 thereof. 


I have noted in the Office Action of January 12, 1966 in 
the aforesaid application, Serial No. 495,389, in reference 
to the Battista patent No. 3,023,104, that the Examiner has 
referred particularly to Example 10 and, in order to un- 
derstand and to demonstrate the disclosure of this patent, 
I have prepared a product substantially in accordance with 
the disclosure of Example 10 of the Battista patent No. 
3,023,104, except that I substituted edible wood cellulose, 
as disclosed in the aforesaid Mickeviez application, Serial 
No. 495,389, as an additive in place of the cellulose crystal- 
lite aggregates disclosed in Battista 3,023,104. Thus, I 
mixed 90 grams of a commercial brand of peanut butter 
and 150 grams of dark brown sugar (DOMINO, American 
Sugar Refining Company), with 70 grams of edible wood 
cellulose (Solka Floc BW 200, Brown) thereby making a 
batch of the material twice the volume of that disclosed 
in Example 10 of Battista 3,023,104. The composition thus 
prepared was then mixed in a Hobart mixer, but it was 
found to mix with difficulty. Moreover, I found that if I 
had used the amount of the mixture disclosed in Example 
10 of Battista 3,023,104, namely, 155 grams, the paddle of 
the Hobart mixer would not have been successful in pre- 
paring what I would regard as even a mediocre mixture 
because the smallest size Hobart mixer is not designed for a 
small batch of material weighing as little as 155 grams. 
After 3 minutes of mixing in the Hobart mixer, pebble-like 
forms appeared and would not break up in the mixer. I 
then tried a wire whip instead of a straight paddle in the 
mixer, but the pebble-like spheres would still not break up 
in the mixture, and these sphere-like pebbles continued to 
be formed as long as the mixing operation was continued. 


A specimen of the product thus prepared, as above, sub- 
stantially in accordance with Example 10 of Battista, is 
submitted herewith, and is by reference incorporated herein 
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and made a part hereof, and is marked “‘Glabe Exhibit 
Av. As may be seen therefrom, this product ‘‘Glabe 
Exhibit A’ is a mixture of coarse and fine hard particles 
with pebble-like spheres of peanut butter embodied therein 
and hence is not, in my opinion, in any way comparable to 
the free-flowing brown sugar products of the Mickevicz 
application, Serial No. 495,389, and as defined in product 
claims 3 and + thereof. 


In order to demonstrate the difference between the afore- 
said product prepared substantially in accordance with 
Example 10 of Battista 3,023,104, as exemplified by the 
aforesaid specimen thereof ‘*Glabe Exhibit A’’, I prepared 
a specimen of the free-flowing brown sugar products of 
the aforesaid Mickevicz application, Serial No. 495,389, by 
mixing 1000 grams of dark brown sugar with 70 grams of 
edible wood cellulose (Solka Floe BW 200, Brown) accord- 
ing to the method disclosed in the aforesaid Mickevicz ap- 
plication, Serial No. 495,389, the resulting brown sugar 
product having a moisture content of 4% and containing 
the edible wood cellulose additive in a quantity equal to 
= of the brown sugar component, by weight. 


‘A specimen of the free-flowing brown sugar product thus 
prepared in accordance with the disclosure of the afore- 
said Mickeviez application is submitted herewith and is by 
reference incorporated herein and made a part hereof and 
is marked ‘‘Glabe Exhibit B’’. 


As may be seen by comparing the aforesaid specimen 
of the product of Example 10 of Battista (Glabe Exhibit A) 
with the aforesaid specimen of the brown sugar product 
of the Mickevicz application (Glabe Exhibit B), the brown 
sugar product of the Mickevicz application (Glabe Exhibit 
B) is free-flowing, is of uniform texture, and is entirely 
free of the fine and coarse hard particles and the pebble- 
like spheres of the product of Example 10 of Battista 
(Glabe Exhibit A) which, in my opinion, would not be 
salable in the market and is, in my opinion, a product 
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which would not be acceptable to the consumer public for 
its intended purposes as crumb topping. 


In order further to understand and demonstrate the dis- 
closure of Battista 3,023,104, I added to the combination of 
peanut butter and brown sugar, prepared as above, sub- 
stantially in accordance with Example 10 of Battista 
3,023,104, the edible wood cellulose, referred to above, in 
a quantity corresponding to the upper level of the range 
of the additive employed in the aforesaid Mickevicz appli- 
cation, and as defined in claims 3 and 4 thereof, namely, 
12%, but in this instance I employed the additive in a 
quantity equal to 12% of the combined weight of the peanut 
butter and brown sugar components and subjected this 
mixture to a mixing operation in a Hobart mixer. This 
was done by mixing 90 grams of peanut butter and 150 
grams of brown sugar with 28.8 grams of the aforesaid 
edible wood cellulose. 


A specimen of the product thus prepared as described 


immediately above, is submitted herewith and is by refer- 
ence incorporated herein and made a part hereof and is 
marked ‘‘Glabe Exhibit C’’. 


As may be seen from the aforesaid specimen ‘‘Glabe 
Exhibit C”’ this product is composed of pebble-like hard and 
relatively large aggregates and dust-like particles, and I 
found that the pebble-like hard and relatively large aggre- 
gates become harder and the dust-like particles increased 
in quantity as the mixing operation continued. 


It is my opinion that the aforesaid product, as exempli- 
fied by ‘‘Glabe Exhibit C*’ in no way discloses or suggests 
the edible brown sugar products disclosed in the afore- 
said Mickevicz application Serial No. 495,389, and as de- 
fined in claims 3 and 4 thereof, and that the aforesaid brown 
sugar products of the Mickeviez application were not 
obvious thereover. 


In addition, I made further tests of the disclosure of 
Battista 3,023,104 within the level of the additive disclosed 
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in that patent, namely, 22.8%. Thus, I prepared another 
specimen substantially in accordance with the disclosure of 
Example 10 of Battista by mixing 200 grams of a com- 
mercial dark brown sugar (Domtxo, American Sugar Re- 

ing Company) with 45.6 grams of the aforesaid edible 
wood cellulose, and mixed the same according to the mix- 


1, Serial No. 495,389. 


A specimen of the product thus prepared, as described 
immediately above, according to the disclosure of Ex- 
ample 10 of Battista, and employing the additive in a 
quantity representing the upper limit of the range of the 
additive disclosed by Battista, namely, 22.8% is sub- 
mitted herewith and is by reference incorporated herein 
and made a part hereof and is marked ‘‘Glabe Exhibit 
D*. 


As may be seen from the aforesaid specimen, exempli- 
fied by ‘‘Glabe Exhibit D’’, the product thus prepared 


assumed and partakes of the properties and character- 

ties of the additive, rather than of the brown sugar com- 
ponent, and could not be sold on the market as a free- 
flowing brown sugar product. 


In order to further understand and demonstrate the 
disclosure of Battista No. 3,023,104, I made up a specimen 
of the product of Example 10 of Battista, using so-called 
AVICEL cellulose crystallite aggregates of the American 
Viscose Corporation, and which, I believe, is a product 
made in accordance with the disclosure of the Battista 
patent No. 3,023,104, and as referred to in Col. 1, lines 
1 to 15, inclusive, thereof. 


The specimen of this product is submitted herewith 
and is by reference incorporated herein and made a part 
hereof and is marked ‘‘Glabe Exhibit D-1’’. 


As may be seen from examination of the specimen, 
“‘Glabe Exhibit D-1’’, it will be noted that this specimen, 
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like the specimen identified as ‘‘Glabe Exhibit D’’ also 
partakes of the properties and characteristics of the 
additive rather than of the brown sugar component and 
could not be sold on the market as a free-flowing brown 
sugar product. 


Accordingly, based upon my study of Battista 3,023,104, 
and as shown by the specimens thereof (Glabe Exhibits 
A, C, D and D-1) it is my opinion that the Battista 
patent No. 3,023,104 in no way discloses or suggests the 
edible brown sugar products of the Mickevicez application, 
Serial No. 495,389, and as defined in product claims 3 and 
4 thereof, and that the edible brown sugar products dis- 
closed in the aforesaid application, Serial No. 495,389, 
and as defined in product claims 3 and 4 thereof, were not 
and are not obvious to a person skilled in the art to which 
such edible brown sugar products relate in the light of the 
teaching of Battista No. 3,023,104, or any of the other 
prior art patents cited by the Examiner in the Office 
Action of January 12, 1966 in the aforesaid application. 


ZenzeEs No. 2,430,797: 


I have noted that the Examiner contends that Zenzes 
discloses a mixture of cellulosic material, such as from 
sugar cane, with various sugar-containing materials. 


However, it is my opinion that the Examiner is in error 
in attempting to rely upon the disclosure of Zenzes for 
several reasons, and among these are the following: (a) 
Zenzes, in all instances, and in both examples set forth 
in the reference, starts out with a sugar solution, except 
in Column 5, commencing in line 37, where he uses de- 
hydrated fruits, as distinguished from sugar solutions; 
(b) in Example 1 Zenzes starts out with 200 Ibs. of con- 
centrated cane juice of 65 Brix which corresponds, ap- 
proximately, to a solution of 65% sugar and 35% water, 
to which he adds 100 lbs. of dry bagasse in a quantity 
sufficient to form the material into a dough-like consistency, 
and he does substantially the same thing in Example 2 
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where he uses 100 Ibs. of powdered bagasse or beet pulp 
with 300 Ibs. of sugar solution of SO to 90% Brix, which 
is approximately SO to 90% sugar, and from 20 to 10% 
water, to which he adds the additive to the extent of about 
339% to form a dough-like mixture which cannot be said 
to be a free-flowing brown sugar product such as is dis- 
closed in the aforesaid Mickevicz application, Serial No. 
495,389, and as defined in claims 3 and 4 thereof. 


Hence, it is my opinion that there is no disclosure in 
Zenzes of the invention disclosed in the aforesaid Mickevicz 
application and as defined in product claims 3 and 4 
thereof, and that the brown sugar product of these claims 
were not obvious in view of Zenzes. 


Furthermore, in his typical Examples 1 and 2 Zenzes 
adds so much of the additive, or so-called ‘‘vehicle’’ to the 
sugar-containing component or so-called ‘‘load”’ that the 
resulting product assumes, in fact, the nature of the vehicle 
or additive rather than of the load, and would, there- 
fore, be totally unsalable on the market as a sugar product 
since it would not be accepted by the purchasing public 
and could not meet the requirement of the Federal Food, 
Drug and Cosmetic Administration for sale as a brown 
sugar product. 


Thus, for example, in Example 1 Zenzes discloses that 
he initially employs approximately 130 Ibs. of sugar (200 
Ibs. concentrated cane juice of 65 Brix) to which he then 
adds a further quantity of 60 Ibs. of bagasse, making a 
total mixture of 195 Ibs. of sugar and 160 lbs. of bagasse. 
The resulting mixture is a product which partakes es- 
sentially of the nature of the vehicle, or additive, rather 
than being essentially in the nature of the sugar-containing 
component, and would be entirely unsalable as a food or 
sugar product on the market, for the reasons pointed out 
above. 


Likewise, Example 2 of Zenzes is subject to the same 
criticism as that set forth above in reference to Example 
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1 in that in this example Zenzes employs approximately 
240-270 lbs. of sugar to 100 lbs. of bagasse or approxi- 
mately a ratio of the vehicle or additive (bagasse) to the 
sugar or load of from 1 to approximately 2-3 which again 
converts the product into a product which partakes es- 
sentially of the nature of the vehicle, or additive, rather 
than of the sugar component, and hence, would be un- 
salable as a sugar product on the market for the reasons 
pointed out above. 


In addition, Zenzes as set forth in Example 1 (Col. 4, 
lines 5 to 9) uses a bread-kneading action which subjects 
both the sugar-containing component and the additive to 
undesirable pressure which is carefully avoided in the 
practice of the invention of the aforesaid Mickevicz ap- 
plication. 


{ have also noted that in Col. 5 (4th full paragraph) 
the disclosure of Zenzes as to how he proposes to manu- 
facture a free-flowing dehydrated fruit or vegetable prod- 
uct, employing a so-called vehicle or additive, is so sketchy 
and completely devoid of any specific detail as to how any 
such free-flowing dehydrated fruit or vegetable product 
could be formed that I regard the disclosure of the ref- 
erence in this regard to be completely inoperative. More- 
over, the reference gives no details as to which dehydrated 
fruits and vegetables could be, or ever were, used for this 
purpose, or how they would be finely divided in the first 
instance to be mixed with the vehicle or additive to render 
the resulting product free-flowing. 


It is also my opinion that the disclosure of Col. 5 (4th 
full paragraph) of Zenzes is vague, indefinite and mis- 
leading in that, if construed to mean that Zenzes mixes 
a finely divided vegetable product with dehydrated fruits 
this is not disclosed in any operable or workable examples 
in the reference. 


Furthermore, I note that Zenzes employs what is known 
as a “‘plating’’ operation in that he ‘‘plates’’ or coats the 
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particles of the so-called vehicle or additive (bagasse) 
with the food or sugar-containing component and con- 
tinnes this plating or coating operation to build up the 
particles of the vehicle or additive (bagasse) to a point 
where the resulting product, as disclosed in the only two 
examples given in the patent, namely, Examples 1 and 
2, as pointed ont above, partakes essentially of the nature 
and characteristics of the additive or vehicle rather than 
of the sugar-containing component. 


The feature of the Zenzes invention pertaining to the 
idea of coating the particles of the vehicle (bagasse) with 
the sugar-containing component, is completely the op- 
posite of the invention disclosed and claimed in the afore- 
said Mickeviez application. Furthermore, the Zenzes prod- 
uct and process are entirely dissimilar from the applicant’s 
process and product in that the present applicant coats 
the sugar crystals with the additive. 


In order to determine and to demonstrate the disclosure 
of Zenzes No. 2,430,797, I prepared a specimen in accord- 


ance with the disclosure of Example 1 of Zenzes (Col. 
4) as follows: 


I took 100 grams of dried bagasse and commingled it 
by a bread-kneading action with 200 grams of concentrated 
cane juice of 65 Brix. After the first drying the mass was 
comminuted to about 125 mesh and a further quantity of 
100 grams of concentrated cane juice of 65 Brix was in- 
corporated. The resulting product after drying was pow- 
dered in the presence of 60 grams of a powdered bagasse. 


A specimen of the product thus prepared in accordance 
with the disclosure of Example 1 of Zenzes No. 2,430,797 
is submitted herewith and is by reference incorporated 
herein and made a part hereof and marked ‘‘Glabe Ex- 
hibit E.’’ 


As may be seen therefrom the specimen of the product 
prepared in accordance with Example 1 of Zenzes No. 
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2,430,797 resembles wet dough or wet chopped spaghetti- 
like mass. Moreover, because of its moisture content, 
this product is apt to mold. In addition, it is definitely 
not free-flowing and because of the level of dry bagasse 
it has assumed the properties of the additive rather than 
of the sugar component. 


It is my opinion that the aforesaid product prepared 
in accordance with the disclosure of Example 1 of Zenzes 
No. 2,430,797 (Glabe Exhibit E) is in no way comparable or 
similar to the free-flowing product of the aforesaid Micke- 
vicz application, Serial No. 495,389, and as defined in prod- 
uct claims 3 and 4 thereof. 


It is my opinion, therefore, that the brown sugar prod- 
ucts of the aforesaid Mickevicz application and as defined 
in claims 3 and 4 thereof were not obvious in view of 
Zenzes but represent invention thereover. 


De Liste No. 3,078,164: 


This patent and the portions thereof to which the 
Examiner refers, namely, Column 2, first complete para- 
graph, and Column 4, first complete paragraph, relates 
primarily to a process for drying biological products with 
such materials as bentonite, and other clays, alpha-cellu- 
lose, and other materials. The process includes drying 
and a continuous recirculation of the pulverulent dried 
mixture with constant addition of further amounts of the 
food products solutions, such as milk, until from 20-50% 
of the milk solids are absorbed on the clay or like material. 


I have also noted the fact that the process of this 
patent No. 3,078,164 produces primarily an animal food 
supplement (Col. 1, lines 49-50) and not a product intended 
for human consumption, as are the brown sugar products 
of claims 3 and 4 of the aforesaid application. 


The DeLisle patent No. 3,078,164 cannot, in my opinion, 
be employed to show alleged obviousness of the brown 
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sugar products of claims 3 and 4 of the aforesaid appli- 
cation for the further reason that this patent (No. 3,078,- 
164) teaches ‘tthe method of drying dilute biological 
solutions’. This term cannot include brown sugar, for 
the reason that biological solutions are those which origi- 
nate from animal tissue sources or liquids from animals. 


In order to understand more fully and to demonstrate 
the disclosure of the DeLisle patent No. 3,078,164, I pre- 
pared specimens in accordance with the disclosure of De- 
Lisle 3,078,164 as follows: 


100 grams of maple sap was mixed with 80 grams of 
the aforesaid edible wood cellulose, equal to eighty per 
cent (S0%) of the additive relative to the weight of the 
maple sap components which is so far in excess of the 
upper limit of the additive disclosed in the aforesaid 
Mickeviez application, Serial No. 495,389, namely, 12% as 
to represent, in my opinion, a difference in kind and not 
one of degree. The resulting mixture was a dough-like 
mass which I dried overnight in an oven at 140°F. A 
specimen of the product thus prepared is submitted here- 
with and is by reference incorporated herein and made a 
part hereof and is marked ‘‘Glabe Exhibit F’’. As may 
be seen from the aforesaid specimen ‘‘Glabe Exhibit F”’, 
as prepared in accordance with the disclosure of DeLisle 
No. 3,078,164, the resulting product has the appearance 
and partakes of the nature of the additive rather than of the 
maple sap component and is of non-uniform texture, em- 
bodying relatively large lumps, and is, in my opinion, in 
no way comparable to the free-flowing edible brown sugar 
products disclosed in the Mickevicz application, Serial No. 
495,389, and as defined in claims 3 and 4 thereof. 


Another specimen was prepared in accordance with the 
disclosure of DeLisle 3,078,164, by mixing 100 grams of 
maple sap with 50 grams of the aforesaid edible wood 
cellulose, which was equal to fifty per cent (50%) of the 
edible wood cellulose relative to the weight of the maple 
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sap component, and this mixture was dried in an oven 
at 140°F. A specimen of the product thus prepared is 
submitted herewith and is by reference incorporated here- 
in and made a part hereof and is marked ‘‘Glabe Ex- 
hibit G’’. 

As may be seen from the aforesaid specimen ‘‘Glabe 
Exhibit G’’ this product likewise partakes of and assumes 
the nature and characteristics of the additive, namely, 
the edible wood cellulose, rather than of the maple sap 
component, and is in my opinion, no way comparable to 
the edible brown sugar products of the aforesaid Micke- 
viez application, Serial No. 495,389, and as defined in prod- 
uct claims 3 and 4 thereof. 


In order further to understand and demonstrate the dis- 
closure of DeLisle 3,078,164, and to simulate the use of 
sugar cane pressing, I mixed 500 ce of hot water with 
250 grams of sugar (sucrose) and to this I added 50 grams 
of the aforesaid edible wood cellulose, equal to fifty per 
cent (50%) by weight of the sugar component. The re- 


sulting mixture was then thoroughly mixed and dried in 
an oven at 140°F. A specimen of the product thus pre- 
pared is submitted herewith and is by reference incorpo- 
rated herein and made a part hereof and is marked ‘‘Glabe 
Exhibit H’’. As may be seen from the aforesaid specimen 
‘“‘Glabe Exhibit H’’, this product assumes and partakes of 
the characteristics and appearance of the additive, namely, 
edible wood cellulose, rather than of the sugar component 
and is non-uniform in texture, including relatively large 
lumps and is, in my opinion, no way comparable to the 
edible brown sugar products of the aforesaid Mickevicz 
application, Serial No. 495,389, and as defined in product 
claims 3 and 4 thereof. 


In order further to demonstrate the disclosure of De- 
Lisle 3,078,164, I prepared a mixture of 100 grams of sugar 
cane solution and 80 grams of the aforesaid edible wood 
cellulose, equal to eighty per cent (80%) by weight, of 
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the sugar component, and I thoroughly mixed these ma- 
terials and dried them overnight in an oven at 140°F. 
A specimen of the product thus prepared is submitted 
herewith and is by reference incorporated herein and made 
a part hereof and is marked ‘*Glabe Exhibit I’. As may 
be seen by reference to the specimen ‘‘Glabe Exhibit I’’, 
this product likewise partakes of and assumes the char- 
acteristics of the edible wood cellulose additive, and is 
non-uniform in texture, and contains relatively large lumps, 
rather than of the sugar component and is in no way 
comparable, in my opinion, to the free-flowing brown 
sugar products disclosed in the aforesaid Mickevicez ap- 
plication, Serial No. 495,389, and as defined in product 
claims 3 and 4 thereof. 


Accordingly, it is my opinion that DeLisle 3,078,164, in 
no way discloses or suggests the edible brown sugar prod- 
ucts of the aforesaid Mickeviez application, and as de- 
fined in product claims 3 and 4 thereof, and that the afore- 
said products of the Mickevicz application were not ob- 


vious in view of this reference, or in view of any of the 
other references cited by the Examiner in the Office Action 
of January 12, 1966 in the aforesaid application considered 
singly or as combined. 


Rarsts No. 1,021,477: 


This patent discloses a mixture of wood cellulose and 
molasses, or other material, absorbed therein, and pre- 
served in cake form, for use as a distiller’s mash, or the 
like. 

It is my opinion that, contrary to the Examiner’s con- 
tention (page 3 of the Office Action of January 12, 1966 
in application, Serial No. 495, 389) the proportions and 
ranges of the ingredients or components employed by 
the applicant in making the brown sugar products of the 
aforesaid application, and as defined in product claims 
3 and 4 thereof are significant and are important in pro- 
ducing the desired commercial products and are not dis- 
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closed or suggested in or by Raisin and are not obvious 
thereover. 


It is likewise my opinion, that the patent to Raisin 
No. 1,021,477 further fails as a prior art disclosure by 
reason of the fact that it teaches the drying of molasses 
which is distinctly a different substance from brown 
sugar as will now be shown. 


In order to understand and to demonstrate the dis- 
closure of the Raisin patent No. 1,021,477, as discussed 
above, I prepared a specimen of the product disclosed 
in this patent as follows: 


A batch of sawdust, obtained from a lumber yard, was 
treated in accordance with the disclosure of British patent 
27,549 of 1907 to Zimmerman, since this British patent 
27,549 of 1907 to Zimmerman is referred to in Column 
1, lines 14 to 38, inclusive of Raisin 1,021,477. To this 
end 200 grams of the aforesaid sawdust were added to 
3,000 ce of cold tap water and boiled for a period of 5 


minutes, to extract the sugar therefrom, whereupon the 
thus treated sawdust was then drained and dried in an 
oven at a temperature of 325°F, until the moisture content 
thereof was 20%. The thus treated sawdust was then 
treated in accordance with the disclosure of Raisin 1,021,- 
477 as follows: 


200 grams of the sawdust, thus treated in accordance 
with the disclosure of the British patent No. 27,549 of 
1907 to Zimmerman, was pressure-cooked in sulfurous acid 
of 2.34% strength or concentration, at 15 Ibs. per square 
inch pressure, for 5 minutes, and then drained and washed 
five times, whereupon the thus treated sawdust was oven 
dried at a temperature of 325°F until the moisture con- 
tent thereof was 20%. While Zimmerman does not disclose 
any quantitative detail as to the method which he employs 
or the concentration of the sulphurous acid he employs, 
nor the pressure which he employs, I used in this instance 
sulphurous acid of a concentration which is commercially 
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and safely usable (2.54%) with sawdust, and I used a 
pressure (15 psi) which is both workable and safe in this 
type of operation. 30 grams of the sawdust thus treated 
sifted throngh a 20 mesh screen to remove any 
gs from the sawdust and the sawdust thus treated 
was then mixed with 70 grams of a commercial brand of 
molasses. A specimen of the product thus prepared is 
submitted herewith and is by reference incorporated herein 
and made a part hereof and is marked ‘‘Glabe Exhibit 
a 
As may be seen from an examination of the specimen, 
*Glabe Exhibit J**, the material embodied in this speci- 
men is gummy and is not free-flowing, and clearly reveals 
the presence of bits of sawdust. This product will, in 
my opinion, become moldy on standing because of the high 
moisture content thereof and the product is one which 
could not be sold commercially on the American market 
and is not At for human consumption. 


Hence, is my opinion that the Raisin patent No. 
1,021,477 in no way discloses or suggests the edible brown 
sugar products disclosed in the aforesaid Mickevicz appli- 
cation, Serial No. 495,389, as defined in claims 3 and 4 
thereof, and that such edible brown sugar products were 
not obvions to one skilled in the art in view of Battista 
considered above or with the other patents cited by the 
Examiner in the Office Action of January 12, 1966 in said 
application. 

It is also my opinion that the Examiner is in error in 
assuming that the commercial product known as brown 
sugar is identical with the commercial product known as 
molasses. That this is an error is substantially by the 
following two references. Thus, as far back as 1904, Al- 
bert Leach and Andrew Winton, in their book ‘‘Food In- 
spection and Analysis’? pointed out on page 588 (4th 
Edition) the difference between molasses and brown sugar. 
I have abstracted the pertinent information from these 
pages and have listed such information as follows: 


‘“‘Foop INSPECTION AND ANALYSIS’ 
By Avsert Leacn axp Anpkew LL. Wixtos 
4th Edition (1904) Pages 588-89 


These authors point out the difference between the 
composition of molasses and brown sugar as follows: 


“The juice is then subjected to evaporation and crys- 
tallization. The raw, or muscovado sugar, which con- 
tains from 87% to 91% of sucrose, being separated 
from the molasses, which is the mother liquor, by 
draining or by centrifugal. 


Some of the best grade of muscovado, or raw sugar 
is used as ‘brown sugar’ without further refining, 
and much of the molasses is used as a table syrup 
and for cooking, while the lower grades of molasses 
are used in the manufacture of rum.’’ 


These authors also specifically point out the differences 
between brown sugar and molasses by citing an analysis 


for each product based upon 22 samples of brown sugar 
and 31 samples of molasses as follows: 


Brown Svcar 


Direct polarization 84 to 87 
Invert polarization —27 to —29 
Sucrose by Clerget $3.5 to 91.5 
Reducing sugar 3 to 6 
Moisture 3.5 to 6 
Ash 0.8 to 3.0 


Mo.assEs 


Direct polarization 30 to 50 
Invert polarization —10 to —21 
Sucrose by Clerget 32 to 52 
Reducing sugar 13 to 24 
Moisture 29 to 32 
Ash 0.5 to 4 
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It will thus be noted that the authors in the publication 
referred to above show that the raw sugar or ‘‘brown 
sugar’’ is *‘separated from the molasses’? and that in 
stating, that further ‘‘The molasses which is the mother 
liquor . . .”* leaves no doubt, in my opinion, that molasses 
and brown sugar are separate entities. 

On page 589 of the same reference, the authors give 
a comparative analysis of ‘‘brown sugar’’ and ‘‘molasses”’. 
These data leave no doubt but that these two materials 
are definitely separate entities. 


This position is further supported by a very recent 
publication by the United States Department of Agricul- 
ture entitled ‘‘Composition of Foods, Agriculture Hand- 
book No. 8’’ published December, 1963. This handbook 
gives the compositions of virtually all food products which 
are offered for sale in the United States. The compo- 
sition of molasses is given on page 39 of this publication. 
I have abstracted these data and show them comparatively 
in Tables A and B as follows: 


‘Compositions or Foops’’ 


Agriculture Handbook No. 8, Dec., 1963 
Consumer and Food Economics Res. Div. Agr. Research 
Service, United States Department of Agriculture, 
Wash., D. C. 


TABLE A 
Page 29 
Molasses Composition Carbo- 
———— hydrate Ash 


Water Protein Fat Total Fibre (Mineral) 
a re el 


First Extraction 

or Light 24.0% — _ 5 6.3%2 
Second Extraction 

or Medium 24.0 _- _ . 8.5 
Third Extraction 

or Blackstrap 24.0 _- _ 55. 10.5 
Barbados 24.0 _ _ A 1.6 


2 All values are ‘‘grams per 100 grams of edible protein,’’ e.g. per cent. 


2°‘ Value is for sulfated ash and overestimated ash by approximately 8% 
to 20%.”? 
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TABLE B 
Page 61 


Carbo- 
Sugars, Beet or Cane: Composition hydrate 


Water Protein Fat 


Brown 2.10%1 — — 
Granulated 0.50 - _ 
Powdered 0.50 _ _ 

A comparision of the foregoing Tables A and B leaves 
no doubt that the compositions of these two entities are 
indeed different. In fact, the compositions as given sup- 
port the earlier reference in Leach and Winton, as cited 
above. Thus, it will be noted that molasses contains about 
24% of water compared to 2.1% of water in brown sugar. 
In the event that any one would argue that the difference 
between molasses and brown sugar is merely a matter of 
water content, I have taken the data for the composition 
of molasses and recalculated it to the water composition 
of brown sugar. This is shown on Table C as follows: 


TABLE C 


Total 
Molasses: Composition Reduced —S=— Minerals$ 
—_—_—_—_—_—_—_—_—_—_—_—_—_—_—_—___— Carbo- —— 
to 2.1% Water hydrate Found Corrected 


First Extraction—Light 2.1% 83.7% 
Second Extraction—Medium 2.1 73 
Third Extraction or Blackstrap wie | 70.8 
Barbados 2.1 90.1 


3 Corrected values are 20% less than ‘‘Found’*; values to apply maximum 
factor of 20% cited for molasses in Table A in ‘*Composition of Foods**. 


Thus, a comparision of Table C with Table B, both being 
on the same moisture base, shows that molasses has a 
total carbohydrate content of from 70.8% for the poorest 
grade (blackstrap) to 90.19 for the best grade (Barba- 
dos). Some authorities list Barbados molasses as not 
true molasses but rather as a ‘‘liquid sugar’’. If this 
stand is accepted, then the highest sugar content is that 
for light molasses at 83.7%. 
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Regardless of this point, however, none of the molasses 
grades comes close to the carbohydrate content of brown 
sugar at 96.4%. 


The mineral content of molasses, even after allowing 
for the maximum correction suggested by the footnote 
in Handbook No. 8, is very substantially higher than the 
mineral content of brown sugar. 


Therefore, I conclude that there can be no doubt that 
molasses and brown sugar are entirely separate commercial 
entities. I conclude further that the arguments ad- 
vanced by the Examiner based on the patents to Zenzes 
and Reiner, and based on the processes used in drying 
sugar solutions and molasses. respectively, do not in any 
way teach or suggest the process and products of the 
aforesaid application. The same is true for any of the 
other patents which have been cited in which molasses 
or sugar solutions are used. 


7. That based upon my knowledge and experience in 
the field of food technology and in the food industries, 
I have never seen an edible brown sugar product em- 
bodying the composition disclosed in the aforesaid ap- 
plication, Serial No. 495,389, and as defined in product 
claims 3 and 4 thereof. 


8. That it is my opinion, based upon my experience 
in the food industries and in the art of food technology, 
that none of the four patents relied upon by the Examiner 
in the rejection of product claims 3 and 4 in appli- 
cation, Serial No. 495,389, nor any combination thereof 
discloses or suggests the applicant’s edible brown sugar 
products as disclosed in application, Serial No. 495,389, 
and as defined in product claims 3 and 4 thereof. 


9. That I am also of the opinion that the edible brown 
sugar products disclosed in application, Serial No. 495,- 
389, and as defined in product claims 3 and 4 thereof, 
were not obvious to a person skilled in the food industry 
or in the sugar industry. 
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10. That it is my opinion, therefore, based upon my 
study of this matter and the facts set forth above, that 
product claims 3 and 4 in application, Serial No. 495,389, 
represent an advancement in the art and embody invention 
and were not obvious to a person skilled in the art having 
before him the disclosure of the patents relied upon by 
the Examiner in rejecting said product claims 3 and 4 
in application, Serial No. 495,389, namely, Battista, Zenzes, 
DeLisle and Raisin; and 


11. That I am aware of the fact that this, my affidavit, 
is to be used in connection with the prosecution of the 
aforesaid application, Serial No. 495,389, and in support 
of the applicant’s contention that product claims 3 and 
4 in application, Serial No. 495,389, are patentable over 
the prior art as represented by the patents relied upon 
by the Examiner in his rejection of said product claims 
3 and 4 in application, Serial No. 495,389. 


s/ Emer F. Guase 
Elmer F. Glabe 


State of Illinois 


County of Cook { ss 

I, Lovise Patrick, a Notary Public in and for the County 
of Cook and State of Illinois, do hereby certify that on 
the 24th day of March, A.D., 1966, in the City of Chicago, 
Illinois, personally appeared before me Ermer F. Grass, 
personally known to me to be the person named in the 
foregoing affidavit, and I do further certify that at the 
time and place aforesaid and in my presence, he made 
oath to the allegations set forth in the aforesaid affidavit 
as his free and voluntary act and deed and for the uses 
and purposes therein set forth. 


Loviss Patrick 
Notary Public, Cook County, 
Mllinois 


My Commission Expires: May 3, 1969 
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IN THE UNITED STATES PATENT OFFICE 


Grove 170 


Re: Application 


Justis Mervix Mickevicz 
Serial No. 495,389 
Filed October 13, 1965 


Foop Propvucts anp MetHop 
For PREPARING THE SAME 


LIST OF PATENTS CITED BY THE EXAMINER 
DURING THE PROSECUTION OF THE APPLI- 
CATIONS REFERRED TO ON PAGE 2 OF 
THE ABOVE ENTITLED APPLICATION 


Usrrep States Patents 
Patest No. PaTENTEE 


1,021,477 V. Raisin 
1,995,519 H. C. Reiner 
2,225,894 J. R. White 
2,299,288 R. Whymper 
2,430,797 A. M. Zenzes 
2,496,278 C. W. Eddy 
2,554,143 H. C. Hinz, Jr. 
2,739,896 Z. Block et al 
2,837,431 S. K. Wolcott, Jr. 
2,846,311 G. J. Rosner 
2,910,286 A. Lachmann 
2,910,388 A. Lachmann 
2,970,056 W. L. Benson 
3,008,832 H. J. Gorsica 
3,023,104 O. A. Battista 
3,078,164 A. L. DeLisle 
3,085,944 W. Valentine 


Forzics PATENTS 
802,528 Sunkist Growers, Inc. 
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IN THE UNITED STATES PATENT OFFICE 
Group 170 
Re: Application 
Justin Metvin Micxevicz 
Serial No. 495,389 
Filed October 13, 1965 
Foop Propucts axp MetHop 
For PrepakiInc THE SaME 
PROPOSED AMENDMENT AFTER 
FINAL REJECTION 


Hon. Commissioner of Patents 
Washington, D. C. 


Dear Sir: 
In response to the Examiner’s Action of May 10, 1966, 


finally rejecting product claims 3 and 4, applicant respect- 
fully requests that the following amendments be made to 
product claims 3 and 4 since it is believed that these amend- 
ments will place these claims and the application in condi- 
tion for allowance but, if not, it is respectfully requested 
that this amendment be entered for the purpose of appeal. 


In THE Cuams: 


Claim 3, line 1—cancel ‘‘.An’’ and insert—A free-flow- 
ing—}; 
line 1—cancel ‘‘comprising’’ and insert—consisting of 


Claim 4, line 1—cancel ‘‘An’’ and insert—A free-flow- 
ing—. 
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REMARKS 


The Examiner’s Action of May 10, 1966 has been care- 
fully reviewed by the applicant and his attorney. 


It is noted that method claims 1 and 2 are allowed. 


The Examiner’s comments with respect to Battista have 
been carefully noted but it is respectfully submitted that 
the reference does not disclose or suggest the applicant’s 
invention product claims 3 and 4 for the reasons pointed 
out in the affidavit of Elmer F. Glabe filed with the amend- 
ment of March 29, 1966, and for the reasons set forth in the 
remarks accompanying that amendment. 


However, in order further and more particularly to 
distinguish from Battista, as well as from the other refer- 
ences of record, the applicant herewith proposes to amend 
product claims 3 and 4 so as to define the invention therein 
set forth as a free-flowing edible brown sugar product 
consisting of the tacky solid crystalline brown sugar com- 
ponent and the additive having the characteristics and 
features recited in claims 3 and 4. These amendments are 
being proposed particularly in view of the Examiner’s 
comments in lines 3 to 5, inclusive, of the last paragraph 
of Page 1 of the Examiner’s Action of May 10, 1966 in 
which the Examiner indicates that the original form of 
product claims 3 and 4 may be such as not to exclude the 
product of Battista. 


In further reference to Battista the applicant has noted 
the Examiner’s statement on Page 2 of the Office Action 
of May 10, 1966, to the effect that the affiant, Elmer F. 
Glabe, did not follow the procedural details specified in 
Example 10 of Battista, namely, mixing the brown sugar 
component with the cellulosic material prior to the addi- 
tion of the peanut butter component. Upon reviewing his 
affidavit and in the light of the Examiner’s comments, as 
referred to above, the affiant has noted that in his affidavit 
(next to the last paragraph of Page 7) he did not suffici- 
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ently define the exact procedure which he followed in mak- 
ing Glabe Exhibit C, according to the disclosure of Example 
10 Battista. However, in fact, the affiant did follow the 
precise disclosure of Example 10 of Battista in making 
this Exhibit, and in so doing, mixed the edible brown sugar 
component with ‘‘a portion’’ (Battista, Example 10, Col 
13, line 59) of the cellulose additive before adding the 
peanut butter component to the other two components. This 
is shown by the laboratory notes and records of the affiant, 
Elmer F. Glabe, in connection with the work he did on 
this phase of the matter, and to establish this the applicant 
files herewith and by reference incorporates herein and 
makes a part hereof the supplemental affidavit of Elmer F. 
Glabe which includes photoprint copies of his notebook 
entries relative the procedure he followed in reproducing 
the Example 10 of Battista No. 3,023,104, employing the 
edible wood cellulose additive which was used in making 
Glabe Exhibit C. 


Thus, by reference to the accompanying additional and 
supplemental affidavit of the affiant, Elmer F. Glabe, and 
his notebook entries appearing therein, the Examiner will 
note that the affiant did follow the procedure of Example 
10 of Battista by first incorporating ‘‘a portion’’ (Battista 
Example 10, Col. 13, line 59) of the edible wood cellulose 
additive with the brown sugar component and thereafter 
adding the peanut butter component, followed by adding 
“‘the remaining portion of the aggregates’’ (Battista, Ex- 
ample 10, Col. 13, lines 63-64). 


The Examiner’s comments with reference to the possi- 
bility that claim 3 might read on Glabe Exhibit C has been 
noted. However it is submitted that this is not correct in 
view of the fact that the product identified as ‘‘Glabe 
Exhibit C’’ has embodied therein not only the edible wood 
cellulose additive at the upper end of the claimed range, 
namely, 12 per cent of the combined weight of the peanut 
butter and brown sugar components, but also has incorpo- 
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rated therein the peanut butter component of Example 10 
of Battista and, as pointed out in the original Glabe aff- 
davit (Page 9, third full paragraph) the product (Glabe 
Exhibit C) is composed of pebble-like, hard and relatively 
large aggregates and dust-covered particles which become 
harder and the dust-covered particles increase in quantity 
as the mixing operation continues. Hence, it will be seen 
that this product, Glabe Exhibit C, contrary to the Ex- 
aminer’s contention, does not meet the language of product 
claims 3 and 4, nor does the product thereof correspond 
to the applicant’s invention as defined in claims 3 and 4, 
as amended. 


Hence, it is respectfully submitted that product claims 
3 and +, as now amended, are clearly and sharply distin- 
guished from Battista and from ‘‘Glabe Exhibit C’’. 


In order further to study the disclosure of Example 10 
of Battista No. 3,023,104, and in the light of the Examiner’s 
Action of May 10, 1966, in the aforesaid application, and 
particularly for the purpose of determining the significance 


of that portion of the disclosure of Example 10 of Battista 
which calls for mixing with the brown sugar component in 
the first mixing step disclosed in Example 10 of the 
reference 


ss* © © 2 portion of the aggregates * * *’’ (Battista 
Example 10, Col. 13, lines 59 and 60) 


the affant prepared the following specimen which repre- 
sents the addition in the first mixing step of Example 10 
of Battista of a relatively large fractional portion of the 
total quantity of the aggregate employed and which was 
the edible wood cellulose additive of the aforesaid Mickevicz 
application. 

Thus, he mixed with 150 grams of DOMINO dark brown 
sugar 70 grams of edible wood cellulose (Solka-Floc BW 
200) which was added in two stages, namely, 56 grams in 
the first stage and 14 grams in the second stage, where- 


215 


upon he added to the mixture of the brown sugar com- 
ponent and edible wood cellulose thus prepared, 90 grams 
of peanut butter (PETER PAN). This batch is double 
the size of the batch disclosed by Battista in Example 10, 
but it was necessary to employ the larger quantity because 
the batch disclosed in Example 10 of Battista is too small 
to mix in the smallest Hobart mixer. 


Thus, the procedure which he followed was as follows: 

Into the bowl of a Hobart mixer he placed 150 grams 
of pre-screened (14” screen) DOMINO dark brown sugar 
to which he added 70 grams of edible wood cellulose in two 
stages, namely, 56 grams of edible wood cellulose were 
first added to the 150 grams of the dark brown sugar and 
mixed for two minutes at a low speed in the mixer, where 
upon 90 grams of the peanut butter component were added 
to the dark brown sugar-edible wood cellulose mixture thus 
prepared and the mixture thus made was then blended in 
the mixer for two more minutes at the lower speed of the 
mixer, whereupon the remaining portion, that is, 14 grams 
of the edible wood cellulose, was added to the dark brown 
sugar-edible wood cellulose-peanut butter mixture with 
further mixing for two additional minutes. A specimen 
of the product thus prepared according to Example 10 
of Battista employing the edible wood cellulose additive 
of the present invention is submitted herewith and is by 
reference incorporated into the accompanying supplemental 
affidavit of Elmer F. Glabe and made a part thereof and is 
marked ‘‘Glabe Exhibit L’’. As may be seen from ex- 
amination thereof, this specimen (Glabe Exhibit L) con- 
sists of a speckled brown and white mass in which the 
peanut butter component is not dispersed evenly in the 
mixture. Moreover, by examination of this specimen 
(Glade Exhibit L), it will be noted that it contains numer- 
ous white spheroids which are composed of the peanut 
butter component of the product surrounded by and having 
intimately adhered thereto the edible white wood cellulose 
additive, and based upon his experience in the food in- 
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dustries, it is the affiant’s opinion that this product would 
not be salable as a food product on the market because 
of the undesirable characteristics embodied therein, and 
as referred to above. 


Since the Example 10 of Battista does not disclose any 
particularly ‘‘portion of the aggregates’? which should 
first be attrited in the mixer with the brown sugar com- 
ponent, and the reference leaves this entirely to conjecture, 
in order further to test out the disclosure of Example 10 
of Battista, and to give the reference the benefit of using in 
the first mixing step both a relatively high percentage of 
the total quantity of the edible wood cellulose component 
and a relatively low percentage thereof, the affiant con- 
ducted the following additional experiment: 


Thus, he followed the same procedure as is set forth 
above in reference to ‘‘Glabe Exhibit L’’, but in this 
instance he employed in the first mixing step or stage only 
twenty per cent (20%) of the total quantity of the cellulose 
wood additive used, namely, 14 grams and in the second 
mixing stage or step, that is, after the peanut butter com- 
ponent has been added, he added the remaining portion of 
the edible wood cellulose component, namely, 56 grams 
thereof. A specimen of the resulting product, thus pre- 
pared in accordance with the disclosure of Example 10 of 
Battista, but employing the edible wood cellulose of the 
Mickevicz application, is submitted herewith as ‘‘Glabe 
Exhibit M’’ and is by reference incorporated herein and 
made a part of the accompanying supplemental affidavit of 
Elmer F. Glabe. 


As will be noted by reference to ‘“‘Glabe Exhibit M’’, 
this product is comparable to the product identified as 
‘*Glabe Exhibit L’’, but has a larger quantity of the ob- 
jectionable white spheroids therein and which, as pointed 
out above in connection with ‘‘Glabe Exhibit L’’, consist 
of peanut butter surrounded by and having closely ad- 
hered thereto the edible white wood cellulose additive. The 
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larger quantity of these objectionable white spheroids in 
“‘Glabe Exhibit M’’, as compared to the quantity of the 
same in ‘‘Glabe Exhibit L’’, is due to the fact that in 
preparing ‘‘Glabe Exhibit M’’, the relatively smaller por- 
tion of the edible wood cellulose additive which is added 
to the brown sugar component in the first mixing step 
render less surface area of the edible wood cellulose addi- 
tive available to the brown sugar component than in the 
case of ‘‘Glabe Exhibit L’’. 


Based upon his experience in the food industries, it is 
the affiant’s opinion that the product identified as ‘‘Glabe 
Exhibit M’’ would not be salable as a food product on the 
market. 


It is further the affiant’s opinion, therefore, based upon 
his original work in regard to Battista No. 3,023,104, and 
Example 10 thereof, as set forth in his original affidavit, 
and also based upon his additional work in regard to Bat- 
tista No. 3,023,104, as discussed above, that regardless of 
how relatively large or how relatively small a percentage 
of the total quantity of the additive is employed in the 
first mixing step in accordance with the disclosure of that 
portion of Example 10 of Battista which calls for 


‘a portion of the aggregates”’ 


to be mixed with the brown sugar component in the first 
mixing stage, the resulting product is still unsatisfactory 
and does not, in the affiant’s opinion, correspond to or 
embody the characteristics of the free-flowing brown sugar 
product of the aforesaid Mickevicz application and as de- 
fined in claims 3 and 4 thereof, as amended. 


The Examiner’s reference to Zenzes, DeLisle and Raisin 
in the Office Action of May 10, 1966 has also been noted. 
However, the applicant and the affiant are unable to agree 
that the applicant and the affiant, Elmer F. Glabe, attempted 
in the amendment filed March 29, 1966 and the accompany- 
ing original affidavit of Elmer F. Glabe to distinguish 
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product claims 3 and 4 from Zenzes, DeLisle and Raisin 
only on the basis of procedural differences. Thus, if the 
Examiner will refer to those portions of the original Glabe 
affidavit which discuss Zenzes No. 2,430,797, as for example 
on Page 10 and 11 of the affidavit, and those portions of 
the affidavit which discuss DeLisle No. 3,078,164 (Pages 
14-15-16, of the affidavit) and those portions of the aff- 
davit which discuss Raisin No. 1,021,477 (Pages 16-18), 
the Examiner will note that the affiant makes repeated 
references therein to product distinctions (as distinguished 
from procedural differences) between the disclosures and 
products of these references and the product of claims 3 
and 4 of the Mickevicz application. 


Accordingly, it is respectfully submitted that claims 3 
and 4, as amended, are allowable. However, if after hav- 
ing considered this application further in the light of this 
proposed amendment and the accompanying supplemental 
affidavit of Elmer F. Glabe, the Examiner is not disposed 
to allow product claims 3 and 4, as amended, it is respect- 


fully submitted that the accompanying amendment and an 
additional supporting affidavit of Elmer F. Glabe be entered 
for the purpose of appeal. 


Respectfully submitted, 


By CxHazres B. Cannon 
Charles B. Cannon 
Chicago, Ilinois 
June 17, 1966 


219 


IN THE UNITED STATES PATENT OFFICE 
Group 170 
Re: Application 
Justin Metvix Mickevicz 
Serial No. 495,389 
Filed October 13, 1965 
Foop Propucts anp MetTHop 


For Preparinc THE SaME 


SUPPLEMENTAL AFFIDAVIT OF 
ELMER F. GLABE 


State or Inurnois 
i ss: 


County oF Cook 


I, Ever F. Grane, being duly sworn on oath, depose and 
says: that I am the Elmer F. Glabe, the affiant named in 
his affidavit executed March 24, 1966 and filed in the above 
entitled application with the amendment of March 29, 
1966 therein; that I have read the Examiner’s Action of 
May 10, 1966 in the above entitled application and inelud- 
ing that portion thereof which appears on Page 2 reading 
as follows: 

“‘Note that affiant did not follow the procedural details 
specified in Example 10 of Battista of mixing brown 
sugar with the cellulosic material prior to the addition 
of peanut butter.”’ 


That upon reading that part of the Examiner’s Action of 
May 10, 1966 in the above entitled application, as quoted 
above, I referred to my notebook records of the work I 
did in connection with my earlier affidavit and I find in the 
entries in my notebook relative to that part of my work 
in which I reproduced Example 10 of Battista No. 3,023,104, 
employing the edible wood cellulose additive of the afore- 
said application, and which resulted in the preparation of 
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**Glabe Exhibit C’’, that I did mix the brown sugar com- 
ponent with a portion of the edible wood cellulose com- 
ponent prior to the addition of the peanut butter compo- 
nent: and that thereafter I mixed the remainder of the 
edible wood cellulose with the mixture of brown sugar- 
edible wood cellulose-peanut butter as is shown by my 
notebook entries dated January 21, 1966 in reference to 
Project 490, and which are set forth on numbered Pages 
131 to 134, inclusive, of my bound notebook in which I 
recorded the work done in connection with this matter, 
photoprint copies of said numbered Pages 131 to 134, in- 
clusive, of my aforesaid notebook being attached hereto 
and being by reference incorporated herein and made a 
part hereof and being by reference incorporated herein 
and made a part hereof and being collectively marked 
‘*Glabe Exhibit K’’; thus, by reference to my accompany- 
ing supplemental affidavit, and my notebook entries ap- 
pearing therein, the Examiner will note that I did follow 
the procedure of Example 10 of Battista by first incorpo- 
rating ‘‘a portion”’ (Battista Example 10, Col. 13, line 59) 
of the edible wood cellulose additive with the brown sugar 
component and thereafter adding the peanut butter com- 
ponent, followed by adding ‘‘the remaining portion of the 
aggregates”’ (Battista, Example 10, Col. 13, lines 63-64) ; 
in order further to study the disclosure of Example 10 of 
Battista No. 3,023,104, and in the light of the Examiner’s 
Action of May 10, 1966, in the aforesaid application, and 
particularly for the purpose of determining the signifi- 
cance of that portion of the disclosure of Example 10 of 
Battista which calls for mixing with the brown sugar com- 
ponent in the first mixing step disclosed in Example 10 
of the reference 


«ce © * a portion of the aggregates * * °*’’ (Battista 
Example 10, Col. 13, lines 59 and 60) 


I prepared the following specimen which represents the 
addition in the first mixing step of Example 10 of Battista 
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of a relatively large fractional portion of the total quantity 
of the aggregate employed and which was the edible wood 
cellulose additive of the aforesaid Mickevicz application. 


Thus, I mixed with 150 grams of DOMINO dark brown 
sugar 70 grams of edible wood cellulose (Solka-Floc BW 
200) which was added in two stages, namely, 56 grams 
in the first stage and 14 grams in the second stage, where- 
upon I added to the mixture of the brown sugar component 
and edible wood cellulose thus prepared, 90 grams of pea- 
nut butter (PETER PAN). This batch is double the size 
of the batch disclosed by Battista in Example 10, but it 
was necessary to employ the larger quantity because the 
batch disclosed in Example 10 of Battista is too small 
to mix in the smallest Hobart mixer. 


Thus, the procedure which I followed was as follows: 


Into the bow] of a Hobart mixer I placed 150 grams of 
pre-sereened (14” screen) DOMINO dark brown sugar to 
which I added 70 grams of edible wood cellulose in two 


stages, namely, 56 grams of edible wood cellulose were 
first added to the 150 grams of the dark brown sugar and 
mixed for two minutes at a low speed in the mixer, where- 
upon 90 grams of the peanut butter component were added 
to the dark brown sugar-edible wood cellulose mixture thus 
prepared and the mixture thus made was then blended in 
the mixer for two more minutes at the lower speed of the 
mixer, whereupon the remaining portion, that is, 14 grams 
of the edible wood cellulose, was added to the dark brown 
sugar-edible wood ccllulose-peanut butter mixture with 
further mixing for two additional minutes. A specimen of 
the product thus prepared according to Example 10 of 
Battista employing the edible wood cellulose additive of the 
present invention is submitted herewith and is by reference 
incorporated herein and made a part hereof and is marked 
“@labe Exhibit L’’. As may be seen from examination 
thereof, this specimen (Glabe Exhibit L) consists of a 
speckled brown and white mass in which the peanut butter 
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component is not dispersed evenly in the mixture. More- 
over, by examination of this specimen (Glabe Exhibit L), 
it will be noted that it contains numerous white spheroids 
which are composed of the peanut butter component of the 
product surrounded by and having intimately adhered 
thereto the edible white wood cellulose additive, and based 
upon my experience in the food industries, it is my opinion 
that this product would not be salable as a food product 
on the market because of the undesirable characteristics 
embodied therein, and as referred to above. 

Since the Example 10 of Battista does not disclose any 
particular ‘‘portion of the aggregates’? which should first 
be attrited in the mixer with the brown sugar component, 
and the reference leaves this entirely to conjecture, in order 
further to test out the disclosure of Example 10 of Battista, 
and to give the reference the merit of using in the first 
mixing step both a relatively high percentage of the total 
quantity of the edible wood cellulose component and a 
relatively low percentage thereof, I conducted the follow- 


ing additional experiment: 


Thus, I followed the same procedure as is set forth above 
in reference to ‘‘Glabe Exhibit L’’ but in this mixture I 
employed in the first mixing step or stage only twenty 
per cent (20%) of the total quantity of the cellulose wood 
additive used, namely, 14 grams, and in the second mixing 
stage or step, that is, after the peanut butter component 
has been added, I added the remaining portion of the edible 
wood cellulose component, namely, 56 grams. A specimen 
of the resulting product, thus prepared in accordance with 
the disclosure of Example 10 of Battista, but employing 
the edible wood cellulose of the Mickevicz application, is 
submitted herewith as ‘‘Glabe Exhibit M’’ and is by refer- 
ence incorporated herein and made a part hereof. 

As will be noted by reference to ‘‘Glabe Exhibit M’’ this 
product is comparable to the product identified as ‘‘Glabe 
Exhibit L’’ but has a larger quantity of the objectionable 
white spheroids therein and which, as pointed out above, 
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in connection with ‘‘Glabe Exhibit L’’ consist of peanut 
butter surrounded by and having closely adhered thereto 
the white edible wood cellulose. The larger quantity of 
these objectionable white spheroids in ‘‘Glabe Exhibit M’’ 
as compared to the quantity of the same in ‘‘Glabe Ex- 
hibit L’’, is due to the fact that in preparing ‘‘Glabe 
Exhibit M’’, the relatively smaller portion of the edible 
wood cellulose additive which is added to the brown sugar 
component in the first mixing step renders less surface area 
of the edible wood cellulose additive available to the brown 
sugar component than in the case of ‘‘Glabe Exhibit L’’. 


Based upon my experience in the food industries, it is 
my opinion that the product identified as ‘‘Glabe Exhibit 
M’’ would not be salable as a food product on the market. 


It is further my opinion, therefore, based upon my 
original work in regard to Battista No. 3,023,104, and 
Example 10 thereof, as set forth in my original affidavit, 
and also based upon my professional work in regard to 
Battista No. 3,023,104, as discussed before, that regardless 
of how relatively large or how small a percentage of the 
total quantity of the additive is employed in the first mix- 
ing step in accordance with the disclosure of that portion 
of Example 10 of Battista which calls for 


‘‘a portion of the aggregates’’ 


to be mixed with the brown sugar component in the first 
mixing stage, the resulting product is still unsatisfactory 
and does not, in my opinion, correspond to or embody the 
characteristics of the free-flowing brown sugar product of 
the aforesaid Mickevicz application and as defined in claims 
3 and 4 thereof, as amended. 


The Examiner’s reference to Zenzes, DeLisle and Raisin 
in the Office Action of May 10, 1966 has also been noted. 
However, the affiant is unable to agree that he attempted 
in his original affidavit to distinguish product claims 3 and 
4 from Zenzes, DeLisle and Raisin only on the basis of 
procedural differences. Thus, if the Examiner will refer 
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to those portions of the affiant’s original affidavit which 
diseuss Zenzes No. 2,430,797, as for example on Pages 10 
and 11 of the affiant’s original affidavit, and those portions 
of the affiant’s original affidavit which discuss DeLisle No. 
3.078.164 (Pages 14-15-16 of the affidavit) and those por- 
tions of the original affidavit which discuss Raisin No. 
1,021,477 (Pages 16-18), the Examiner will note that the 
afiant makes repeated references therein to product dis- 
tinetions (as distinguished from procedural differences) 
between the disclosure and products of these references 
and the product of claims 3 and 4 of the Mickevicz ap- 
plication. 


That I make this Supplemental Affidavit in response to 
those parts of the Examiner’s Action of May 10, 1966 which 
are discussed above, and that I am aware that this my 
Supplemental Affidavit is to be filed with an amendment 
to be submitted to the Examiner in response to the Ex- 
aminer’s Action of May 10, 1966 in the above-entitled 
application. 


Etauer F. Guase 
Elmer F. Glabe 


Srarz op Inurxois ] . 
Cocsty or Cook § 

I, Louise Patrick, a Notary Public in and for the County 
of Cook and State of Illinois, do hereby certify that on 
the 15 day of June, A.D., 1966, in the City of Chicago, 
Llinois, personally appeared before me Exaer F. Guase, 
personally known to me to be the person named in the 
foregoing affidavit, and I do further certify that at the 
time and place aforesaid, and in my presence, he made 
oath to the allegations set forth in the aforesaid affidavit 
as his free and voluntary act and deed and for the uses 
and purposes therein set forth. 


Louise Patrick 
Notary Public, 
Cook County, Illinois 


My Commission Expires May 3, 1969 
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U. S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON, D. Cc. 20231 


In Reply Please Refer To: Gzrovr 170 
Applicant: Justrix Metvin Micxevicz 
Ser. No. 495,389 

Filed Oct. 13, 1965 

For Foop Propvucrs anp For 
PREPARING THE SaME 


Charles B. Cannon 
135 South LaSalle Street 
Chicago 3, Illinois 


Please find below a communication from the Examrxer 
in charge of this application. 


Commissioner of Patents. 


Applicant’s first response to the final rejection, filed 

» has been considered with the follow- 

ing effect, but it is not deemed to place the applicant in 
condition for allowance: 


1. The entire response, including any proposed amend- 
ments to the claims, will be entered for appeal 
purposes. 


2. O The proposed amendments to the claims will not be 
entered because: 


a. 0 There is no convincing showing under Rule 
116(b). 


b. O They raise new issues that would require fur- 
ther consideration and/or search. 


e. O They raise the issue of new matter. 
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2 They are not deemed to place the application 
in better form for appeal by materially reduc- 
ing or simplifying the issues for appeal. 

© They present additional claims without can- 
celling a corresponding number of finally re- 
jected claims. 

& The affidavit of exhibit has been entered but does 
not overcome the rejection. 


& For purposes of appeal, the status of the claims is 
as follows: 

a. & Claims 1 and 2 stand allowed. 

b. & Claims 3 and 4 stand rejected. However: 


(1) © The rejection of claims 
reference is deemed to be overcome by 
applicant’s response. 

(2) © The rejection of claims 
non-reference grounds only is deemed 
to be overcome by applicant’s response. 


. © The response was not timely filed. The application 
stands abandoned. 


6.0 


IMG 
JMGolian :ks 
A. Lovis MoxaceELu 
A. Louis Monacell 
Examimer 
WO 71-3637 
Nore: No further amendment will be entered unless it is 
apparent on its face that it places the application 
in condition for allowance. 


THE PEEIOD FOR EESPONSE CONTINUES TO BE THAT 
SET IN THE FINAL EEJECTION. 


U. S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON 


In Reply Please Refer to the Following: 
Group 170 

Applicant Justis Mickevicz 

Ser. No. 495,389 

Filed Oct. 13, 1965 

For Foop Pzoptcts anp MetHop For Pre- 

PARING THE SaME 


Charles B. Cannon 
135 S. LaSalle Street 
Chicago, Dlinois 
This is in response to the amendment filed March 29, 
1966. 


Claims in the case are 1 to 4. 


Claims 3 and 4 are rejected as unpatentable over each 
of Battista, Zenzes, DeLisle and Raisin for the reasons ad- 
vanced in Paper No. 2. 


Applicant’s argument, the exhibits and affidavit have 
been carefully considered but are not convincing of pat- 
entability. 


Applicant argues patentability over Battista in that 
patentee discloses a mixture of peanut butter with brown 
sugar and not brown sugar per se. It is pointed out that 
the form of the claim is open and does not exclude 
the presence of other ingredients. Furthermore, appli- 
cant contemplates the addition of other additives as note 
claim 4. In addition, Battista shows a mixture of brown 
sugar and a cellulosic material alone as note the teaching 
in Example 10 that ‘‘a portion of the aggregates were 
attrited in the Hobart mixer with brown sugar’’. Note 
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further the variation in additive content in column 10, 
third complete paragraph of the reference and the teach- 
ing in column §, first complete paragraph of incorporating 
the additive with sugars. The details brought out in the 
affidavit as to Battista are not seen to have any perti- 
nency as to claims 3 and 4. Note that affiant did not 
follow the procedural details specified in Example 10 of 

ttista of mixing brown sugar with the cellulosic material 
prior to the addition of peanut butter. Note further that 
the product identified as ‘‘C”’ in the affidavit meets all 
the limitations of claims 3 and 4 except for moisture 
content which is considered to be inherent in product ‘‘C”’. 


As to the application of Zenzes, DeLisle et al. and 
Raisin, applicant urges that the references disclose pro- 
cedures different than that contemplated producing differ- 
ent products. It is pointed out that claims 3 and 4 are 
product and not process claims. It is immaterial to claims 
3 and 4 how the products are prepared. It is not seen 
that the claims 3 and 4 patentably distinguish over the 
teachings of the art. 


Summary: 


Claims 1 and 2 are allowed. 


Claims 3 and 4 are rejected as unpatentable over prior 
art. 


This action is made Frxat. 


A Ssorresep StatvtTory Periop ror Response To THIS 
Actios Is Ser To Expree Turzez Montus From THE Date 
or Tus Lerrez. See 819 0.G. 895. 


A. Lovis MoyaceLu 
A. Louis Monacell 
Examiner 


JMGolian Im 
WO 717-2563 


233 
IN THE UNITED STATES PATENT OFFICE 


Re: Application 


Justin Metviw Mickevicz 


Serial No. 495,389 
Filed October 13, 1965 


Foop Propucts anp Metuop For PRepaRiInc THE SamME 
Group 170 


NOTICE OF APPEAL TO THE BOARD OF APPEALS 
Hon. Commissioner of Patents 

Washington, D. C. 

Dear Sir: 


I hereby Appeal from the Examiner’s final rejection of 
product claims 3 and 4 under date of May 10, 1966. 


An oral hearing is requested. 


The necessary Appeal fee of $50.00 is filed herewith. 


Respectfully submitted, 


By Cuartes B. Cannon 
Charles B. Cannon 
Chicago, Illinois 
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IN THE UNITED STATES PATENT OFFICE 
Apreat No. 700-38 


Re: Application 
Jvstrx Mervin Mickevicz 


Serial No. 495,389 
Filed October 13, 1965 


Foop Pgopvcrs axp MerHop rom PREPARING THE SaME 
Group 170 


Hon. Commissioner of Patents 
Washington, D.C. 


Dear Sir: 
BRIEF FOR APPLICANT 
I 
Isrropuction 


This is an Appeal to the Board of Appeals from the final 
rejection of product claims 3 and 4 in this application, and 
which are the only claims on Appeal. 


Method claims 1 and 2 in this application, the only other 
claims therein, have been allowed. 


0 


Crarms 3 axp 4 


The two product claims 3 and 4 on Appeal are as follows: 


“*3. A free-flowing edible brown sugar product con- 
sisting of a tacky solid crystalline brown sugar 
component having a moisture content of not sub- 
stantially less than about two per cent (2%) and a 
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finely divided edible bond and tack-reducing com- 
ponent selected from the group consisting of finely 
divided water-insoluble edible wood cellulose, micro- 
crystalline cellulose, and sugar cane cellulose, which is 
present in the said solid crystalline brown sugar 
product within a range of not substantially less than 
three per cent (3%) nor substantially more than twelve 
per cent (12%), by weight, of the solid crystalline 
brown sugar component of the said edible brown sugar 
product.’’ 


“4, A free-flowing edible brown sugar product as 
defined in claim 3 which includes an edible flavoring 
material selected from the group consisting of edible 
flavoring fats and oils.’ 


m 


Ture REFERENCES RELIED Upon BY THE EXAMINER IN THE 
Frxau Resection or Ciars 3 anp 4 


Inventor Patent No. Date 
Raisin 1,021,477 March 26, 1912 
Zenzes 2,430,797 November 11, 1947 
Battista 3,023,104 February 27, 1962 
DeLisle 3,078,164 February 19, 1963 


IV 
Tre INvENTION oF Propuct Ciams 3 ann + 


The invention of product claims 3 and 4 relates to a free- 
flowing brown or so-called ‘‘soft”’ sugar product which will 
not cake or lump up or become crusty upon standing in 
packaged or bagged form or in drums, when intended for 
commercial use, or during reasonable shelf life when used 
in consumer product packages, and will not adhere to and 
build up on the working parts of food mixing and blending 
apparatus, and the like, in use. 


The present invention is particularly applicable to tacky 
so-called brown or so-called ‘‘soft’’ sugars which are 
extensively used in the baking and confectionery industries. 
Thus. so-called brown or “‘soft’? sugars, due to their 
characteristic flavor, are useful in making fudges and other 
confectionery frostings, icings and cake mixes, cookie mixes 
and other bakery goods, and for other purposes where the 
flavor of brown sugar is desirable. 


Brown or so-called ‘‘soft’? sugar commonly consists of 
a mass of fine sugar crystals, covered with a film of dark 
colored, cane-flavored syrup which imparts to the sugar its 
characteristic color and flavor. Such so-called brown or 
“soft”? sugars are produced commercially in a number of 
grades which vary in color from so-called No. 1 brown 
sugar, which is virtually white in color, through yellow and 
brown sugars which become progressively darker, ending 
with a very dark brown sugar which is known in the trade 
as No. 15. However, in the trade, Nos. 6, 8, 10 and 13 are 
the most commonly produced and used forms of so-called 
brown or so-called “‘soft’’ sugars. The sugar content in 
such so-called brown or ‘‘soft’? sugars varies from about 
95 per cent (95%) in No. 6, to about 91 per cent (91%) in 
No. 13, and the moisture content of such ‘soft?’ or brown 
sugars ranges from about two per cent (2%) to about 
four per cent (4%), or comparable sugar and moisture 
contents in brown sugars otherwise identified. 


However, one of the primary problems heretofore 
encountered in the use of such tacky brown or so-called 
“soft”? sugars is the fact that they tend to agglomerate 
or cake or form lumps, or to become crusty upon standing 
in bagged or packaged form, or in drums or like con- 
tainers. This lumping or caking or becoming crusty is 
believed to be due, in part, to the fact that the crystals of 
brown sugar are normally covered with a film of sticky 
flavoring syrup. In the case of brown sugar derived from 
cane sugar this syrup originates in the sugar cane and 
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in the case of brown sugar derived from beet sugar it is 
imparted to the beet sugar crystals by spraying a molasses- 
like syrup thereon to produce a brown type of sugar 
product. It has been found that this system of crystals 
and syrup transfers moisture very readily and that when 
in a moist atmosphere the sugar mass is in a plastic state, 
that is, the flavoring syrup surrounding the crystals allows 
the crystals to move about in the flavoring syrup as a 
vehicle. However, in a dry atmosphere the flavoring syrup 
gives up some of its moisture and becomes hard and thus 
reduces the ability of the erystals to move with the result 
that the brown sugar lumps or cakes or becomes crusty, 
although when moisture is restored to the brown sugar the 
lumps or ‘‘cakes’’ or crusty areas again become plastic 
or soft. 


In any event, the erystals of brown or so-called ‘‘soft’’ 
sugar tend to agglomerate upon standing in bags, packages, 
drums, or other containers, and to form hard lumps which 
present a serious problem in the use of the brown or so- 


called ‘‘soft’’ sugar in food mixing and blending equip- 
ment and also when such brown sugars are stored in small 
consumer packages for sale in grocery stores and like 
places. 


In addition, the phenomena related to the tackiness of 
the brown sugar causes it to adhere to and build up upon 
the working parts of food mixing and blending apparatus 
with the result that eventually the brown sugar builds up 
to a point where it must be mechanically chipped off or 
steamed off from such food mixing and blending equip- 
ment and the like. Moreover, as the brown sugar builds 
up in the moving parts of the food mixing or blending 
equipment it causes heat, due to the increased friction 
resulting from the build-up of the brown sugar in the work- 
ing parts of the equipment, and this further dries out the 
brown sugar and causes further lumping or caking of 
the brown sugar with the result that this condition con- 
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tinues until the drag upon the driving means in the food 
mixing or blending equipment becomes very severe and 
frequently stops the operation of the equipment. 

The invention of product claims 3 and 4 overcomes the 
problem heretofore experienced in the use of brown or 
so-called ‘‘soft’* sugars and provides a free-flowing brown 
sugar product which retains the taste, flavor and aroma of 
brown sugar. 

A specimen of applicant’s brown sugar product of 
claim 3 is of record and is identified as ‘‘Glabe Exhibit B’’. 


Vv 
Tue Frat Resection 


The final rejection of product claims 3 and 4 in the Office 
Action of May 10, 1966, is based upon the Examiner’s con- 
tention that these claims are unpatentable over each of 
Battista No. 3,023,104, Zenzes No. 2,430,797, DeLisle No. 
3,078,164 and Raisin No. 1,021,477, for the reasons set forth 
in the Examiner’s first Action of January 12, 1966 (Paper 
No. 2) and for the reasons set forth in the Examiner’s 
final rejection of May 10, 1966 (Paper No. 5). 


In response to the Examiner’s first action of January 12, 
1966, the applicant submitted a detailed amendment and 
argument as to product claims 3 and 4, with the original 
supporting affidavit of Elmer F. Glabe, a recognized food 
technologist, together with ‘‘Glabe Exhibits A to K, in- 
clusive’’ certain of which exemplify the teachings of the 
prior art patents relied upon by the Examiner, and one of 
which (Glabe Exhibit B) exemplifies the free-flowing 


brown sugar product of claim 3. 


In his final rejection of May 10, 1966, the Examiner 
adhered to his original position, notwithstanding the afore- 
said affidavit of Elmer F. Glabe and the amendment filed 
in support thereof. The applicant then filed a further and 
supplemental affidavit of Elmer F. Glabe, and a further 
proposed amendment after final rejection which included 
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amending claims 3 and 4 to substitute the narrower ex- 
pression ‘‘consisting of’? for the broader expression 
‘‘comprising’”’ as originally employed in the claims. 


The supplemental affidavit of Elmer F. Glabe, and 
accompanying ‘‘Glabe Exhibits L and M’’, and the pro- 
posed amendment after final rejection were entered by the 
Examiner for the purpose of Appeal, but the Examiner 
adhered to his position finally rejecting claims 3 and 4 for 
the reasons set forth in the first Office Action of January 12, 
1966 (Paper No. 2) and in the second Office Action and 
final rejection of May 10, 1966 (Paper No. 5) which, at 
the same time, ignoring the more limited scope of the 
claims, as amended, as will be discussed more fully here- 
inafter. 

VI 


ARGUMENT 
-2- 
Tue Appiicant’s Expert, Etmer F. Guane 


After the receipt of the Examiner’s first action of 
January 12, 1966 (Paper No. 2) and his rejection of product 
claims 3 and 4, applicant engaged Elmer F. Glabe, as an 
expert in the field of food technology to study the reference 
cited and relied upon by the Examiner and to make up 
specimens embodying the disclosures of the references, as 
well as specimens of the free-flowing brown sugar product 
of claim 3, all of which are of record and will be referred 
to hereinafter. 


As shown in his original affidavit (Pages 1 and 2) 
applicant’s expert, Elmer F. Glabe, is well qualified to 
express an expert opinion on the free-flowing brown sugar 
product of claims 3 and 4, here involved, in view of his 
qualifications which are generally as follows: 

1. He holds the Degree of Bachelor of Science in 


Chemistry from the Illinois Institute of Technology, 
Chicago, Dlinois (1942); 
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. He is a charter member of the Institute of Food 
Technologie S$: 


. He is a member of the American Chemical Society, 
igemestan Association of Cereal Chemists, and the American 
Society of Bakery Engineers; 


. He has published papers widely in scientific and trade 
journals in the food industry and the subjects cover a great 
many facets of the food industry; 


3. He has worked as a consultant for the United States 
Department of Agriculture Regional Research Laboratory 
at Peoria, Illinois and two separate contracts involved 
therein have been fulfilled; 

6. He has appeared as an expert witness in a number 
of food fields in the establishment of Standards of Identity 
before the Federal Food and Drug Administration in 
Washington, D. C.; and 


7. That in some twenty-eight (28) years of experience 
as a food technologist in the food industry he has worked 
entirely on the development of food formulas and methods 
for making food products and has taken out some twenty- 
one (21) United States patents in that field (original 
affidavit, Pages 2 and 3). 


“y: 


Exawtxer’s Appiicatios or THE PrincipaL REFERENCE 
Reutep Upos rs THE Frat Resection or Cuamms 3 aND 
4, samety, Battista No. 3,023,104 1s Improper anD 
UsSWAREANTED. 


In his first action of January 12, 1966 (Paper No. 2), 
the Examiner rejected claims 3 and 4, insofar as the 
principal reference, namely, Battista, is concerned, on the 
alleged ground that 


‘Battista discloses that cellulose crystallite aggregates 
simplify the handling of sticky materials. Example 10, 
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for example, discloses a mixture of brown sugar with 
the cellulosic material.’’ 


The applicant thereupon filed an amendment under date 
of May 29, 1966, and supporting affidavit of Elmer F. 
Glabe, and specimens, exemplifying the teaching of 
Battista (Glabe Exhibits A, C, D, D-1) and a specimen 
exemplifying the product of claim 3 (Glabe Exhibit B). 


However, the Examiner again contended that Example 10 
of Battista discloses a mixture of brown sugar and 
cellulose (Final Rejection of May 10, 1966, Paper No. 5, 
Page 1, last paragraph), stating as follows: 


“In addition, Battista shows a mixture of brown sugar 
and a cellulosic material alone * as note the teaching 
in Example 10 that ‘a portion of the aggregates were 
attrited in the Hobart mixer with brown sugar’.”’ 


* All emphasis herein has been supplied. 


The Examiner’s above-quoted contention that Battista 
in Example 10 discloses a mixture of brown sugar and 
cellulosic material alone is a completely unwarranted and 
unjustifiable interpretation of the disclosure of Example 10 
of the reference. This is for the reason that what Example 
10 of the reference discloses is not a mixture of brown 
sugar and cellulosic material alone. but is a mixture of 
brown sugar with a cellulosic material and peanut butter, 
and the alleged mixture of brown sugar and the cellulosic 
material disclosed in Example 10 of the reference is nothing 
more or less than an intermediate product of the reference 
formed in the first step of making the product by mixing 
the cellulose aggregate with the brown sugar component 
before the peanut butter component is added to form the 
resulting product which is a peanut butter struessel type 
crumb topping material, as is clearly shown in Example 10 
of Battista (Col. 13, lines 55-75, inclusive). 
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It is submitted, therefore, that the Examiner’s attempted 
reliance upon Battista as disclosed in Example 10, a 
mixture of brown sugar and the cellulose material alone, 
is an entirely unjustified and improper interpretation of 
the reference and of its application to product claims 3 
and 4. 


-¢c- 


Tse Examiner’s AppiicaTion or Battista No. 3,023,104 to 
Crams 3 anp 4 Atso ComPLeTELY IGNores THE WoRDING 
or THese Crams as Now AMENDED. 


In the second action and final rejection of May 10, 1966 
(Paper No. 5, Page 1, last paragraph) the Examiner 
stated as follows: 


** Applicant argues patentability over Battista in that 
patentee discloses a mixture of peanut butter with 
brown sugar and not brown sugar per se. It is pointed 
out that the form of the claim is open and does not 
exclude the presence of other ingredients.”’ 


Following the Examiner’s Action and final rejection of 
May 10, 1966, as referred to above, the applicant filed a 
further amendment, after final rejection, which was 
entered for the purpose of Appeal, and in which the nar- 
rower expression ‘‘consisting of’? was substituted for the 
broader expression ‘‘comprising’’ in claims 3 and 4. How- 
ever, while the Examiner entered the amendment to claims 
3 and 4, and the additional supporting affidavit of Elmer 
F. Glabe for the purpose of Appeal, he ignored the more 
limited nature of the claims, as now amended, and which 
clearly exclude the totally different brown sugar— 
cellulose crystallite aggregates—peanut butter product of 
Battista. 


Moreover, Battista is concerned with making a cohesive 
product from a mixture of brown sugar—cellulose 


crystallite aggregates and peanut butter, which is useful 
as a struessel crumb topping for pastry, and the like, and 
which is entirely unrelated to the non-cohesive free-flowing 
brown sugar product of claims 3 and 4. 


-d- 


Tare Examiner Is FurTHer iN Error 1n CONTENDING IN THE 
Frxau Resection or May 10, 1966 (Paper No. 5, Pace 2, 
First ParacrapH) Tat THE AppLicantT’s Expert, 
Eimer F. Graze, Din Nor Fottow tHE DiscLosvREe or 
Exampze 10 or Battista 1x Maxrxc Up THE Specimens 
Frrep Wirs His Ornierxat AFFimavit. 


In the Examiner’s Action of May 10, 1966, the Examiner 
states (Page 2, lines +7) that the applicant’s expert, Elmer 
F. Glabe, did not follow the procedure disclosed specifically 
in Example 10 of Battista, namely, mixing the brown sugar 
component with the cellulose additive prior to adding the 
peanut butter component. Upon reviewing the Examiner’s 
Action of May 10, 1966, and his original affidavit, the 
applicant’s expert, Elmer F. Glabe, prepared and applicant 
filed a further and supplemental affidavit of the said 
expert, in which he stated that in preparing the specimens 
referred to in his original affidavit he did follow the precise 
disclosure of Example 10 of Battista, and to support this 
contention he filed with and as a part of his supplemental 
affidavit, a photoprint copy of his notebook entries setting 
forth the procedure which he followed relative to Example 
10 of Battista, employing the edible wood cellulose additive 
recited in claims 3 and 4, and which was used in making 
““Glabe Exhibit C’’. 


It will thus be seen that the Examiner is in error in con- 
tending that applicant’s expert, Elmer F. Glabe, did not 
follow the procedure of Example 10 of Battista in making 
up the specimens referred to in his original affidavit (Glabe 
Exhibits A, C, D, and D-1). 


-e- 


Tre Speciwexs Exempurryinc THE TEACHING oF Battista 
(Guase Exurarts A, C, D anv D-L) FurtHer CLEARLY 
Ssow Tuat Bartista Does Not DiscLosE THE INVENTION 
or Crams 3 anv 4. 


In order to demonstrate to the Examiner the clear dis- 
tinction between the free-flowing brown sugar product of 
claims 3 and 4 and the teaching of the principal reference 
relied upon by the Examiner in the rejection of these 
claims, namely, Battista No. 3,023,104, the applicant pre- 
pared and filed with the original supporting affidavit of 
Elmer F. Glabe a specimen of the product of claim 3 (Glabe 
Exhibit B) and which, from an examination thereof, will 
be seen to be a free-flowing product of uniform texture 
which is entirely free of the fine and coarse hard particles 
and pebble-like spheres of the product of Example 10 of 
Battista (Glabe Exhibit A), which employs the edible wood 
cellulose of the present application, and which, in the 


opinion of applicant’s expert, Elmer F. Glabe, would not 
be salable on the market and would not even be acceptable 
to the consumer public for its intended purposes as a crumb 


topping. 


In order further to understand and demonstrate the dis- 
closure of Battista, applicant’s expert, Elmer F. Glabe, 
prepared a specimen of a peanut butter and brown sugar 
mixture substantially in accordance with Example 10 of 
Battista, but adding in place of the cellulose crystallite 
aggregate of Battista, the edible wood cellulose of the 
present application in a quantity corresponding to the 
upper range of the additive called for in claims 3 and 4, 
namely, 12% but, in this instance, he employed the additive 
in a quantity equal to 12% of the combined weight of the 
brown sugar and peanut butter components of Battista. 
This was done by mixing 90 grams of peanut butter and 
150 grams of brown sugar with 28.8 grams of the edible 
wood cellulose additive of claims 3 and 4. 
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A specimen thus prepared in accordance with Example 10 
of Battista, but employing the edible wood cellulose of 
claims 3 and 4, is of record as ‘‘Glabe Exhibit C’’ and as 
may be seen by reference thereto, this product is composed 
of pebble-like hard and relatively large aggregates and 
dust-like particles which applicant’s expert, Elmer F. Glabe, 
found to become harder and the dust-like particles to 
increase in quantity as the mixing operation continued. 


Applicant’s expert, Elmer F. Glabe, made further tests 
of the disclosure of Battista within the level of the additive 
disclosed therein, namely, 22.8%. Thus, he prepared 
another specimen substantially in accordance with the dis- 
closure of Example 10 of Battista by mixing 200 grams 
of a commercial dark brown sugar (DOMINO, American 
Sugar Refining Company) with 45.6 grams of edible wood 
cellulose of claims 3 and 4. 


A specimen of the product thus prepared according to 
the disclosure of Battista, but employing the edible wood 
cellulose of claims 3 and 4 in a quantity representing the 
upper limit of the additive disclosed in Battista, namely, 
22.8% is of record as ‘‘Glabe Exhibit D”’ and, as may be 
seen by reference thereto, this product assumed and 
partakes of the properties and characteristics of the 
additive rather than of the brown sugar component, and 
in the opinion of the applicant’s expert, Elmer F. Glabe, 
could not be sold on the market as a free-flowing brown 
sugar product. 


In order further to understand and demonstrate the dis- 
closure of Battista, applicant’s expert, Elmer F. Glabe, 
made up a specimen of the product of Example 10 of 
Battista employing as the additive a material known as 
AVICEL cellulose crystallite aggregates of the American 
Viscose Corporation, which is, in his opinion, a product 
made in accordance with the disclosure of Battista, and 
as referred to in Col. 1, lines 1 to 15, inclusive, thereof. 
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A specimen of the product thus prepared in accordance 
with Example 10 of Battista, using as the additive the so- 
called Avicel cellulose crystallite aggregates, is of rec- 
ord as **Glabe Exhibit D-1’’, and as may be seen from ex- 
amination thereof, it will be noted that this product partakes 
of the properties and characteristics of the additive rather 
than the brown sugar product and could not, in the opinion 
of applicant’s expert, Elmer F. Glabe, be sold on the 
market as a free-flowing brown sugar product. 


In order further to study the disclosure of Example 10 
of Battista, in the light of the Examiner’s Action of May 
10, 1966, and also for the purpose of determining the sig- 
nificance of that product, and the disclosure of Example 10 
of Battista, which calls for mixing with the brown sugar 
component, in the first mixing step disclosed in Example 
10 of the reference 


««* * * a portion of the aggregates’’ (Battista Ex- 
ample 10, Col. 13, lines 59 and 60) 


the applicant’s expert, Elmer F. Glabe, prepared another 
specimen by using in the first mixing step of Example 10 
of Battista a relatively large fractional portion of the 
total quantity of the aggregate employed and which was 
the edible wood cellulose additive of claims 3 and 4. This 
product is of record as ‘‘Glabe Exhibit L’’ and, as may be 
seen by reference thereto, it consists of a speckled brown 
and white mass and the peanut butter component is not 
distributed evenly in the mixture. Moreover, as may be 
seen by examination of this specimen (Glabe Exhibit L) it 
will be noted that it contains numerous white spheroids 
composed of the peanut butter component having intimately 
adhered thereto the edible white wood cellulose additive. 


Moreover, Example 10 of Battista does not disclose any 
particularly ‘‘portion of the aggregates’? which should 
first be attrited in the mixer with the brown sugar com- 
ponent, and the reference leaves this entirely to con- 
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jecture. Hence, in order further to test out the disclosure 
of Example 10 of Battista, and to give the reference the 
benefit of using in the first mixing step both a relatively 
high percentage of the total quantity of the edible wood 
cellulose component and a relatively low percentage there- 
of, the applicant’s expert, Elmer F. Glabe prepared a 
further specimen which is of record as ‘‘Glabe Exhibit 
M”’ and which is similar to ‘‘Glabe Exhibit L’’ but, in 
this instance, he employed in the first mixing step only 
20% of the total quantity of the edible wood cellulose 
additive employed, namely, 14 grams, and in the second 
mixing step, that is, after the peanut butter component 
was added, he added the remaining portion of the edible 
wood cellulose component, namely, 56 grams. 


“ifs 


Tue Examiner Is Atso rx Error ry Contrenpixe (Frxvar 
ResEcTION oF May 10, 1966, Parer No. 5, Pace 2, 
Paracrara 1) THar Cram 3 May Be Reap on THE 
Propuct or Exampre 10 or Barrista (Guase Exursrr 


C) 


In his final rejection of May 10, 1966, the Examiner 
further contended that claim 3 may be read on the product 
identified as ‘‘Glabe Exhibit C’’. However, in his supple 
mental affidavit, applicant’s expert, Elmer F. Glabe, points 
out that this is not correct in view of the fact that the 
product identified as ‘‘Glabe Exhibit C’’ has embodied 
therein edible wood cellulose recited in claims 3 and 4 
in the upper end of the claimed range, namely, 12% of the 
combined weight of the peanut butter and brown sugar 
components of Battista, but also has incorporated therein 
the peanut butter component of Example 10 of Battista, 
and as pointed out in the original Glabe affidavit (Page 
9, third full paragraph) the product identified as “‘“Glabe 
Exhibit C’’ is composed of pebble-like hard and relatively 
large aggregates and dust-like particles, and that such 
pebble-like hard and relatively large aggregates become 
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harder and the dust-like particles increase in quantity as 


the mixing operation is continued. 


Hence, it is apparent that the product identified as 
“*Glabe Exhibit C’’ contrary to the Examiner’s contention, 
does not read upon the language of product claims 3 and 
4, nor does the product thereof correspond to the invention 

laims 3 and 4, and this is particularly true in view 
stitution of the more limiting expression ‘‘con- 


Moreover, the Examiner’s contention that claim 3 may 
be read on the specimen of the product of Example 10 of 
Battista (Glabe Exhibit C) is in error for the further rea- 
son that this contention ignores the more limited scope 
of claim 3, as now amended, and which, as pointed out 
above, employs the exclusive language “‘consisting of”’ 
instead of the broader expression ‘‘comprising’’, as em- 
ployed originally in the claim. 


- g - 
Tur Oren Rereresces Reviep Upon Is Resectine Cuarms 


3 axp 4 Lrxewise Do Nor Disciose on SuccEst 
Appiicant’s INVENTION 


In addition to the primary references relied upon by 
the Examiner, Battista No. 3,023,104, the Examiner cited 
and relied upon three additional references, namely, 
Zenzes No. 2,430,797; DeLisle No. 3,078,164 and Raisin 
No. 1,021,477, which will now be considered. 


Zexzes No. 2,430,797: 


The Examiner is in error in attempting to rely upon 
the disclosure of Zenzes for several reasons, and among 
these are the following: 


A. Zenzes, in all instances, and in both examples, set 
forth in the reference, starts out with a sugar solution, 
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except in Col. 5, commencing in line 37, where he uses 
dehydrated fruits, as distinguished from sugar solutions; 
and 


B. In Example 1, Zenzes starts out with 200 Ibs. of con- 
centrated cane juice of 65 Brix which corresponds, ap- 
proximately, to a solution of 65% sugar and 35% water, 
to which he adds 100 lbs. of dry bagasse in a quantity 
sufficient to form the material into a dough-like consistency, 
and he does substantially the same thing in Example 2 
where he uses 100 Ibs. of powdered bagasse or beet pulp 
with 300 Ibs. of sugar solution of 80 to 90% Brix, which 
is approximately 80 to 90% sugar, and from 20 to 10% 
water, to which he adds the additive to the extent of about 
33% to form a dough-like mixture which cannot be said 
to be a free-flowing brown sugar product as defined in 
claims 3 and 4. 


Furthermore, in his typical Examples 1 and 2 Zenzes 
adds so much of the additive, or so-called “vehicle”? to 
the sugar-containing component or so-called ‘‘load’’ that 
the resulting product assumes, in fact, the nature of the 
vehicle or additive rather than of the load, and would, 
therefore, be totally unsalable on the market as a sugar 
product since it would not be accepted by the purchasing 
public and could not meet the requirement of the Federal 
Food, Drug, and Cosmetic Administration for sale as 
a brown sugar product. 


Thus, for example, in Example 1 Zenzes discloses that 
he initially employs approximately 130 Ibs. of sugar (200 
Ibs. concentrated cane juice of 65 Brix) to which he then 
adds a further quantity of 60 lbs. of bagasse, making a 
total mixture of 195 Ibs. of sugar and 160 Ibs. of bagasse. 
The resulting mixture is a product which partakes es- 
sentially of the nature of the vehicle, or additive, rather 
than being essentially in the nature of the sugar-con- 
taining component, and would be entirely unsalable as a 
food or sugar product on the market, for the reasons 
pointed out above. 
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Likewise, Example 2 of Zenzes is subject to the same 
eriticism as that set forth above in reference to Example 
1 in that in this example Zenzes employs approximately 
240-270 lbs. of sugar to 100 lbs. of bagasse or approximately 
a ratio of the vehicle or additive (bagasse) to the 
sugar or load of from 1 to approximately 2-3 which again 
converts the product into a product which partakes es- 
sentially of the nature of the vehicle, or additive, rather 
than of the sugar component, and hence, would be un- 
salable as a sugar product on the market for the reasons 
pointed out above. 

In addition, Zenzes as set forth in Example 1 (Col. 4, 
lines 5 to 9) uses a bread-kneading action which subjects 
both the sugar-containing component and the additive to 
undesirable pressure which is carefully avoided in the 
practice of the invention of the present application. 


As pointed ont in the original affidavit of applicant’s 
expert, Elmer F. Glabe, (Pages 11-14) the disclosure of 
Zenzes (Col. 5, 4th full paragraph) as to how he proposes 
to manufacture a free-flowing dehydrated fruit or vegetable 
product, employing a so-called vehicle or additive, is so 
sketchy and completely devoid of any specific detail as to 
how such free-flowing dehydrated fruit or vegetable product 
could be formed that he regards the disclosure of the 
reference in this regard to be completely inoperative. 
Moreover, the reference gives no details as to which de- 
hydrated fruits and vegetables could be, or ever were, used 
for this purpose, or how they would be finely divided in the 
first instance to be mixed with the vehicle or additive to 
render the resulting product free-flowing. 


It is also the opinion of the applicant’s expert that the 
disclosure of Col. 5, 4th full paragraph, of Zenzes is vague, 
indefinite and misleading in that, if construed to mean that 
Zenzes mixes a finely divided vegetable product with de- 
hydrated fruits this is not disclosed in any operable or 
workable examples in the reference. 


Furthermore, applicant’s expert notes (original affi- 
davit, Page 13, Paragraph 4) that Zenzes employs what is 
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known as a ‘‘plating’’ operation in that he ‘‘plates’’ or 
coats the particles of the so-called vehicle or additive 
(bagasse) with the food or sugar-containing component 
and continues with plating or coating operation to build 
up the particles of the vehicle or additive (bagasse) to a 
point where the resulting product, as disclosed in the only 
two examples of the patent, namely, Examples 1 and 2, as 
pointed out above, partakes essentially of the nature and 
characteristics of the additive or vehicle rather than of 
the sugar-containing component. 


The additive feature of the Zenzes invention pertaining 
to the idea of coating the particles of the vehicle (bagasse) 
with the sugar-containing component, is completely the op- 
posite of the invention disclosed in the present application 
and as defined in claims 3 and 4. Furthermore, the Zenzes 
product and process are entirely dissimilar from the appli- 
cant’s product of claims 3 and 4 in that the present appli- 
cant coats the sugar crystals with the additive. 


Applicant’s expert Elmer F. Glabe, prepared a speci- 
men in accordance with the disclosure of Example 1 of 
Zenzes (Col. 4). This specimen is of record as ‘‘Glabe 
Exhibit E’’ and as may be seen from reference thereto, 
this specimen ‘‘Glabe Exhibit E’’ resembles wet dough or 
a wet chopped spaghetti-like mass. Moreover, because of 
its moisture content, this product is apt to mold and is 
definitely not free-flowing, and because of the level of dry 
bagasse embodied therein, it has assumed the properties 
of the additive rather than of the sugar component. 


De Liste No. 3,078,164: 


This patent and the portions thereof to which the Exam- 
iner refers, namely, Col. 2, first complete paragraph, and 
Col. 4, first complete paragraph, relates primarily to a 
process for drying biological products with such materials 
as bentonite, and other clays, alpha-cellulose, and other 
materials. The process includes drying and a continuous 
recirculation of the pulverulent dried mixture with constant 
addition of further amounts of the food products solutions, 


252 


such as milk, until from 20-50% of the milk solids are ab- 
sorbed on the clay or like material. 

Applicant’s expert also notes (original affidavit, Page 
15, Paragraph 2) the fact that the process of this patent 
No. 3,078,164 produces primarily an animal food supple- 
ment (Col. 1, lines 49-50) and not a product intended for 
human consumption, as are the brown sugar products of 
claims 3 and + of the aforesaid application. 

The DeLisle patent No. 3,078,164 cannot, in Glabe’s opin- 
ion, (original affidavit, Page 15, Paragraph 3) be employed 
to show alleged obviousness of the brown sugar products 
of claims 3 and + of the aforesaid application for the fur- 
ther reason that this patent (No. 3,078,164) teaches ‘‘the 
method of drying dilute biological solutions’’. This term 
eannot include brown sugar, for the reason that biological 
solutions are those which originate from animal tissue 
sources or liquids from animals. 

In order to understand more fully and to demonstrate 
the disclosure of DeLisle, applicant’s expert, Elmer F. 


Glabe, prepared specimens according to the disclosure of 
this patent embodying a maple sap and sugar cane solution 
as disclosed in the reference, but employing the edible wood 
cellulose of the present application as the additive. Speci- 
mens of these products are of record as ‘‘Glabe Exhibits F, 
G, H, and I’”. 


As may be seen by reference to the specimens prepared 
in accordance with the disclosure of DeLisle, but employing 
the edible wood cellulose of claims 3 and 4 (Glabe Exhibits 
F, G, H and I) these products partake of and assume the 
characteristics of the edible wood cellulose additive, are 
non-uniform in texture, and contain large lumps, and hence 
do not correspond to the free-flowing brown sugar product 
of claims 3 and 4. 


Ratsrs No. 1,021,477: 


This patent discloses a mixture of wood cellulose and 
molasses, or other material, absorbed therein, and pre- 
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served in cake form, for use as a distiller’s mash, or the 
like. 

In order to understand and to demonstrate the disclosure 
of the Raisin patent No. 1,021,477, as discussed above, 
applicant’s expert, Elmer F. Glabe, prepared a specimen 
of the product disclosed in this patent as follows (original 
Glabe affidavit, Pages 15-16) : 


A batch of sawdust, obtained from a lumber yard, was 
treated in accordance with the disclosure of British patent 
No. 27,549 of 1907 Zimmerman, since this British patent 
No. 27,549 of 1907 to Zimmerman is referred to in Col. 1, 
lines 14 to 38, inclusive, of Raisin 1,021,477. To this end 
200 grams of the aforesaid sawdust were added to 2,000 ce 
of cold tap water and boiled for a period of 5 minutes, to 
extract the sugar therefrom, whereupon the thus treated 
sawdust was then drained and dried in an oven at a tem- 
perature of 325°F until the moisture content thereof was 
208. The thus treated sawdust was then treated in accord- 
ance with the disclosure of Raisin 1,021,477 as follows: 


200 grams of the sawdust, thus treated in accordance 
with the disclosure of the British patent No. 27,549 of 1907 
to Zimmerman, was pressure-cooked in sulfurous acid of 
2.34% strength or concentration, at 15 lbs. per square inch 
pressure, for 5 minutes, and then drained and washed five 
times, whereupon the thus treated sawdust was oven dried 
at a temperature of 325°F until the moisture content there- 
of was 20%. While Zimmerman does not disclose any 
quantitative detail as to the method which he employs, or 
the concentration of the sulphurous acid he employs, nor 
the pressure which he employs, applicant’s expert, Elmer 
F. Glabe, used in this instance, a sulphurous acid of a con- 
centration which is commercially and safely usable (2.34%) 
with sawdust, and he used a pressure (15 psi) which is 
both workable and safe in this type of operation. 30 
grams of the sawdust thus treated was sifted through a 20 
mesh screen to remove any shavings from the sawdust and 
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the sawdust thus treated was then mixed with 70 grams of 
& commercial brand of molasses. 


A specimen of the product thus prepared in accordance 
with the disclosure of Raisin is of record as **Glabe Exhibit 
J** and as may be seen by examination thereof, the material 
embodied in this specimen is gummy and not free-flowing 
and indicates bits of sawdust. As pointed out in his orig- 
inal affidavit (Page 19, second full paragraph) applicant’s 
expert, Elmer F. Glabe, states that this product ‘‘Glabe 
Exhibit J** will become moldy on standing because of the 
high moisture content thereof and the product is one which 
could not be sold commercially on the American market 
and is not fit for human consumption. 


=T)t= 
Concivsion 


It will thus be seen from the foregoing discussion, con- 
sidered in the light of the original and supplemental affi- 
davits of applicant’s expert, Elmer F. Glabe, and the speci- 
mens referred to therein (Glabe Exhibits A to D and D-1 
to M, Inclusive) that the references relied upon and as 
applied by the Examiner, do not disclose or suggest appli- 
eant’s novel free-flowing brown sugar product of claims 
3 and 4 and that these claims are allowable thereover. 


Accordingly, it is submitted that the Examiner’s rejec- 
tion of product claims 3 and 4 is in error and should be 
reversed. 


An Oral Hearing is requested. 


Respectfully submitted, 


By Cuarzes B. Cannon 
Charles B. Cannon 
(Attorney for Applicant) 
Chicago, Illinois 
September 1, 1966 


Paper No. 10 


U. 8S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON 


Before the Board of Appeals 
Appeal No. 700-38 
In re application of 
Justin Metvin MicKevicz 
Ser. No. 495,389 
Filed Oct. 13, 1965 
For Foop Propvcts anp METHOD FoR PREPARING THE SaME 


Cartes B. Cannon 
for appellant 


Mattep—Nov. 7, 1966 
Group 170 
EXAMINER’S ANSWER 


This is an appeal from the final rejection of product 
claims 3 and 4. Process claims 1 and 2, the remaining 
claims in the case, stand allowed. 


A correct copy of the appealed claims appears on page 
1 of the Brief. 


The application of Raisin, Zenzes and De Lisle to the 
claims is withdrawn. 


Reference of record relied upon: 
3,023,104 2-1962 Battista 
The subject matter of this appeal is apparent from a 
reading of the appealed claims. 
THe REFERENCES 


Battista discloses the broad use of cellulose crystallite 
aggregates with foods. Patentee points out that the use 
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of the aggregates can simplify the handling of oily and 
sticky materials (col. 2, lines 25 to 28). Patentee also 
teaches that the aggregates can be mixed with carbohy- 
drates (col. 7, last complete paragraph), that the aggre- 
gates can be used to convert liquid foods such as syrups 
into dry free flowing form (col. S, lines 18 to 28) and that 
the aggregates can be mixed with sugars (col. S$, lines 29 
to 3t). In column 10, third complete paragraph patentee 
Giscloses the use of preferred amounts of 5 to 20% by weight 
of the aggregates. Example 10, in column 13, discloses the 
production of a “free flowing crumb” from a mixture of 
brown sugar, peanut butter and erystallite aggregates. 


Tue Resection 


Claims 3 and 4 stand rejected under 35 U.S.C. 103 as 
unpatentable over Battista who discloses that cellulose 
erystallite aggregates simplify the handling of sticky and 
oily materials and specifically discloses the association of 
brown sugar with the aggregates. To produce a free flow- 
ing product of the two (claim 3) or three ingredients 
(claim +) as claimed is seen to be no more than the obvious 
application of the teachings of Battista. 


ApPELLANT’S AEBGUMENTS 


Appellant arguments as to Battista are essentially limited 
to Example 10 of the patent. Appellant overlooks, however, 
the complete teaching of the reference. It is again pointed 
out that Battista discloses the association of cellulose 
erystallite aggregates with sticky materials to obviate 
handling difficulties. Patentee also discloses that the aggre- 
gates impart free flowing properties to materials which do 
not have such properties. It is again considered that the 
product as defined by claims 3 and 4 involves no more than 
the application of the teaching of Battista. 


Appellant urges that the mixture of brown sugar and 
cellulose aggregates in Example 10 of Battista is only an 
intermediate product and not a final product. Granting 
this, it is not seen that appellant’s claimed product pat- 


entably distinguishes over the intermediate product of 
Battista. Moreover, and apart from this, it is again 
pointed out that the rejection is not only on a portion of 
Battista but on the reference as a whole. 


Appellant draws attention to the fact that the claims on 
appeal have been amended to ‘‘consisting of’? as distin- 
guished from ‘‘comprising.’? Appellant urges that the 
claims thus distinguish over the brown sugar-cellulose- 
peanut butter mixture of Battista. It is pointed out that 
appellant’s claims are inconsistent. Note that claim 3 ex- 
cludes the presence of other ingredients while claim 4, de- 
pendent thereon, requires the presence of an additional 
additive. Moreover, it is again pointed out that the rejec- 
tion is not on only a portion of the reference but the com- 
plete teaching of the reference. 


Appellant draws attention to the affidavits filed on March 
29, 1966, and June 20, 1966 and exhibits A, B, C, D, and 
D-1. Appellant urges that the products of the exhibits are 
unacceptable for one reason or another. It is pointed out 
that the reference discloses the preferred addition of cellu- 
losic materials within the range of 5 to 20% and that this 
additive may be used to impart desirable handling prop- 
erties to sticky materials. The selection of suitable amounts 
of ingredients as claimed is seen to be well within the ordi- 
nary skill of one in the art. 


In view of the foregoing it is considered that the rejec- 
tion of the claims as unpatentable over prior art is sound 
and it is respectfully urged that the rejection be affirmed. 


A. Lovis MonacELL 
A. Louis Monacell 
JMGolian :ks Examiner 


Conferee: R. N. Jones 


Charles B. Cannon 
135 South La Salle Street 
Chicago, Illinois 

60603 


U. S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON, D.C. 2028 
Paper No. 11 
December 5, 1966 


Charles B. Cannon 
135 South La Salle St. 
Chicago, Il. 60603 


In Reply Refer to Appeal No. 70038 
Appeal No.: 700-38 

Appellant: Mickeviez, Justin M. 
Serial No.: 495,389 


Hearing 
Date: February 2, 1967 
Time: 9:30 a.m. 
Place: Room 500 - 1741 
Rhode Island Ave., N. W. 
NOTICE OF HEARING 
CoxFirmation Requrrep Wirntn Twenty Days 


The appeal in the above identified case will be heard by 
the Board of Appeals on the date indicated. 


The hearings will commence at the time set and as soon 
as the argument in one case is concluded, the succeeding 
case will be taken up. 


The time allowed for argument is thirty minutes unless 
additional time is requested and permitted before the argu- 
ment is commenced. 


Nore: In order to make the most effective use of the 
Board’s hearing facilities, Conrmmation or THE REQUEST 
ror Ozat Hzagtnc, Wuicu Has Bees Ser As Notep Anove, 
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1s Requrep Wiruin Twenty Days From Date or Tus 
Notice. 


Failure to do so will be construed as a waiver of the 
request for the hearing. 
By Order of the Board of Appeals. 


Mary S. Otxowsxr 
Acting Administrative Officer 


IN THE UNITED STATES PATENT OFFICE 
Appeal No. 700-38 

Re: Application 

Justis Metvin Micxkevicz 

Serial No.: 495,389 

Filed: October 13, 1965 


Foop Propucts anp MretHop 
For Preparinc THE SaME 


Group: 170 

Hon. Commissioner of Patents 
Washington, D. C. 

Dear Sir: 


APPLICANT’S REQUEST FOR EXTENSION OF TIME 
TO FILE REPLY BRIEF 


Now comes the applicant, Justin Melvin Mickevicz, by 
his undersigned attorney, and requests the Board of Ap- 
peals to grant an extension of twenty (20) days time in 
which to file a Brief in reply to the Examiner’s Answer 
under the provisions of Rule 193(b) of the Rules of Prac- 
tice in Patent Cases. 


The grounds in support of this request are as follows: 


1. Applicant’s undersigned attorney has had complete 
charge of the preparation and prosecution of this applica- 
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tion, including the preparation of Applicant’s Brief on Ap- 
peal and is the only person familiar with the application 
who can properly prepare a brief in reply to the Examiner’s 
Answer filed November 7, 1966. 


2. Applicant’s undersigned attorney is engaged in a num- 
ber of patent litigation actions pending in the United States 
District Court for the Northern District of Dlinois, Eastern 
Division, at Chicago, including the following cases: 


(a) Southwick W. Briggs, et al v. Wix Corporation, 
Civil Action No. 65-C-1308 


(>) Southwick W. Briggs, et al v. Sears, Roebuck & 
Company, et al, Civil Action No. 65-C-1685 


(ce) Southwick W. Briggs, et al v. Western Auto Supply 
Company, et al, Civil Action No. 65-C-1683 


(a) Southwick W. Briggs, et al v. Montgomery Ward 
& Company, et al, Civil Action No. 65-C-1684 


In addition, applicant’s undersigned attorney is involved 
in litigation now pending in his New York office, namely 
in the offices of the firm of Ward, Haselton, McElhannon, 
Orme, Brooks & Fitzpatrick, 165 Broadway, in which ap- 
plicant’s undersigned attorney is a partner. 


As a result of the requirement for extensive traveling 
involved in connection with the above entitled patent in- 
fringement actions, applicant’s undersigned attorney has 
not had ample time to complete the preparation of a 
reply brief and to confer with applicant relative thereto 
and will not be able to complete such a reply brief with- 
in the time remaining particularly in view of the inter- 
vening Thansgiving holiday weekend. 


It is respectfully requested that the applicant’s time 
for filing a brief in reply to the Examiner’s Answer now 
set to expire November 27, 1966, be extended for a period 
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of twenty (20) days or to and including December 17, 
1966. 


Respectfully submitted, 


By Cuar.es B. Cannon 
Charles B. Cannon 


135 South LaSalle Street 
Chicago, Illinois 60603 
312-236-1585 

(Attorney for Applicant) 


Chicago, Illinois 
November 17, 1966 


U. S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON 
Paper No. 13 
November 22, 1966 


Charles B. Cannon 
135 South La Salle Street 
Chicago, Ill. 60603 


Appeal No.: 700-38 
Appellant: Mickeviez, Justin M. 
Serial No.: 495,389 


ON PETITION FOR EXTENSION OF TIME 
FOR FILING REPLY BRIEF 


The petition for extension of time for filing the reply 
brief in the above-entitled appeal has been granted to the 
extent indicated. 


The time has been set to expire December 17, 1966. 
By Order of the Board of Appeals. 


Mary S. OLKowsxr 
Acting Administrative Officer 
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IN THE UNITED STATES PATENT OFFICE 
Re: Application 
Jvustixs Metvix Mickevicz 
Serial No. 495,389 
Filed October 13, 1965 
Food Products and Method for Preparing the Same 
Group 170 
Appeal No. 700-38 


Hon. Commissioner of Patents 
Washington, D.C. 20231 


Dear Sir: 
APPLICANT’S REPLY BRIEF 
1 
Inxtropuctory STATEMENT 


Applicant has heretofore filed his main brief, the Ex- 
aminer has filed his Answer under date of November 7, 


1966 and applicant has been granted an extension of time 
to December 17, 1966 for the purpose of filing the present 
reply brief. 


2 
Tre Examrver’s ANSWER 


In his answer the Examiner has withdrawn his previous 
rejection of claims 3 and 4 upon Raisin No. 1,021,477, 
Zenzes No. 2,430,797 and DeLisle No. 3,078,164, and is now 
basing his rejection of claims 3 and 4 upon the single 
reference to Battista No. 3,023,104. 


The applicant’s position as to Battista No. 3,023,104, 
in general, is clearly set forth in his main brief and is 
further discussed in the affidavits of Elmer F. Glabe and 
the specimens referred to therein. Hence, the present 
reply brief will be limited to a reply to those aspects of the 
Examiner’s Answer which are not considered in the ap- 
plicant’s main brief or in the affidavit referred to therein. 
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Tue Examiner’s REJECTION oF Ciarmms 3 axp 4 Upon THE 
INTERMEDIATE Propucr or Exampre 10 or Barrista, 
CoNSIDERED ALONE of aS Mopirlep by THE ExaMINER, 
Is an Improper APPLICATION OF THE REFERENCE 


In his first action in the present application under date 
of January 12, 1966 (Paper No. 2, paragraph commencing 
at the bottom of Page 2), the Examiner rejected claims 
3 and 4, in part, upon Battista and, while referring gener- 
ally to the reference as disclosing that cellulose crystallite 
aggregates simplify the handling of sticky materials, the 
Examiner specifically referred only to Example 10 which 
appears in Col. 13 of the reference (Lines 57 to 75, 
inclusive). 


In the second and final rejection of claims 3 and 4 under 
date of May 10, 1966 (Paper No. 5), the Examiner en- 
larged upon his rejection of claims 3 and 4 upon Battista 
by attempting to combine with the disclosure of Example 


10 the teaching of Col. 10, the disclosure of the third com- 
plete paragraph, and the teaching of Col. 8 first complete 
paragraph of the reference. 


It should be noted at the outset, that Battista is con- 
cerned with the preparation of a reduced or low calorie 
food product comprised of a food material and cellulose 
crystallite aggregates, as disclosed in Col. 2, lines 29 
to 32, inclusive, and the reference is not concerned with 
the provision of a free-flowing brown sugar product as 
defined in claims 3 and 4. 


Moreover, in Example 10, Battista discloses the making 
of a peanut butter streussel type crumb composition for 
use as a topping in the pastry industry, and, as his first 
step, he mixes an undisclosed part of the total of 35 grams 
of crystallite aggregates with the total amount of brown 
sugar employed in Example 10, namely, 75 grams, where- 
upon he adds, as his second step, the total quantity of pea- 
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nut butter specified in the Example, namely, 45 grams. 
Following this, as his third step, he adds, with mixing, 
the portion of the crystallite aggregates. 


It is significant to note, however, that that portion of 
Example 10 of Battista upon which the Examiner pri- 
marily relies, is an intermediate product formed in the 
first step of Example 10 by mixing a portion of the crystal- 
lite aggregates with the brown sugar component. This 
intermediate product is not disclosed in the reference as 
being a free-flowing brown sugar product, and is not 
shown as having any useful purpose, whatever, except as 
an intermediate product which is employed to make the 
ultimate product of Example 10, namely, a peanut butter 
streussel type crumb composition, which is accomplished 
by the second step of adding 45 grams of peanut butter to 
the mixture of brown sugar and crystallite aggregates, 
and by the third and final step of adding the remaining 
portion of the crystallite aggregates to the brown sugar 
—crystallite aggregates—peanut butter mixture. 


As is clearly shown in the applicant’s main brief and in 
the affidavits of Elmer F. Glabe and the specimens re 
viewed therein, and particularly the specimen identified 
as Glabe Exhibit A’’, the complete and final product of 
Example 10 of Battista is a mixture of fine, hard particles 
with pebble-like spheres of peanut butter embedded there- 
in, and hence is in no way similar or comparable to the 
free-flowing brown sugar product of claims 3 and 4 of the 
present application. 


In page 3 of his Answer (first full paragraph) the Ex- 
aminer recognizes that the mixture of brown sugar and 
(part of) the crystallite aggregates of Example 10 of 
Battista is only an intermediate product. However, not- 
withstanding this admission, and the showing made by the 
applicant to the effect that Example 10 of Battista does not 
disclose or suggest the free-flowing brown sugar product 
of claims 3 and 4, the Examiner, in his Answer, and in the 
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final rejection (Paper No. 5) attempts to modify the in- 
termediate product of Example 10 of Battista (Examiner’s 
Answer, last three lines of Page 1, first 12 lines of Page 
2, last 2 lines of Page 2, first full paragraph of Page 3, 
first sentence of Page 4, and first full paragraph of Page 
4) by reference to other parts of the disclosure of the ref- 
erence including Col. 10 (lines 31 to 39, inclusive) in which 
Battista discloses that he may use the crystallite aggre- 
gates in making the ultimate products of his patent within 
a ratio of about 5% to 25% (preferably 5 to 20%), by 
weight of the ultimate product which, in the case of Ex- 
ample 10 of the reference, is a peanut butter streussel 
crumb type composition. 


However, the disclosure of Example 10 of the reference, 
upon which the Examiner in part relies, is not a disclosure 
that the intermediate product of Example 10, namely, the 
mixture of brown sugar and part of the crystallite aggre- 
gates could be modified by the disclosure of Col. 10 by 
employing the crystallite aggregates within a ratio of 
from 5 to 25% by weight of the intermediate product of 
Example 10. This is for the reason that the clear teaching 
of Col. 10 of the reference (first full paragraph) is that 
the crystallite aggregates may be employed in the ultimate 
product within a ratio of from 5% to 25% by weight, not 
of the intermediate product, but of the ultimate product 
of Example 10 of the reference, namely, a peanut butter 
streussel type crumb composition. 


On the other hand, if it should be considered proper to 
rely on the disclosure of the intermediate product (only) 
of Example 10 of Battista, then it should be noted that the 
ratio of the weight of the total of crystallite aggregates 
(35 grams) to the total weight of the brown sugar com- 
ponent (75 grams) in Example 10 of Battista is forty-seven 
(47%), which is entirely outside of the range recited in 
claims 3 and 4 (3 to 12% by weight), and such a high range 
of the additive, if all of it were added to the brown sugar 
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component at the intermediate stage of Example 10 of the 
reference, Would render the resulting intermediate product 
useless for the purposes of the present invention since it 
would partake of the nature of the additive and not of the 
brown sugar component. Hence, it would not be a brown 
sugar product nor a food product which would be salable 
or useful as such. 


Hence, it is submitted that the Examiner’s attempt to 
modify the disclosure of the intermediate product of Ex- 
ample 10 by the disclosure of Col. 10 (third full para- 
graph), or other parts of the disclosure of the reference, of 
Battista is an improper application of the reference and 
cannot properly be sustained in the rejection of claims 3 
and + thereon. 


—/— 


THE OTHER PARTS OF THE DISCLOSURE OF 
BATTISTA UPON WHICH THE EXAMINER RELIES, 
CONSIDERED ALONE OR WITH THE INTER- 
MEDIATE PRODUCT OF EXAMPLE 10, LIKEWISE 
DO NOT DISCLOSE OR SUGGEST THE APPLICANT’S 
FREE-FLOWNG BROWN SUGAR PRODUCT OF 
CLAIMS 3 AND 4 


While the Examiner in his answer purports to rely upon 
the entire disclosure of Battista, it is obvious that without 
the disclosure of the intermediate product of Example 10, 
there would be no starting point from which the Examiner 
could attempt to build up from the references the free- 
flowing brown sugar product of claims 3 and 4. 


This is for the reason that the other parts of the dis- 
closure of Battista on which the Examiner relies in his 
answer are mere generalizations and are even less signifi- 
cant than the disclosure of the intermediate product of 
Example 10, considered alone or as modified in the light 
of the other parts of the disclosure of the reference upon 
which the Examiner relies and which have not been spe- 
cifically discussed above. 
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Thus, the Examiner refers to Col. 2, lines 25 to 28, in- 
clusive, of Battista, but at this point the reference merely 
broadly discloses a method of simplifying the handling of 
oily or sticky materials. 

The Examiner also refers to Col. 7 (last complete para- 
graph) of Battista but at this point the patentee merely 
states that his invention may be applicable to any food, 
food composition, food ingredient or food product of the 
type with which the patentee is concerned, namely, re- 
duced calorie food products, as distinguished from the 
free-flowing brown sugar product of claims 3 and 4. 


The Examiner further refers in his Answer to Col 8, 
lines 18 to 28, inclusive, of Battista wherein the patentee 
disclose that the crystallite aggregates which he employs 
may enable normal liquid ingredients to be handled in 
substantially dry free-flowing forms, etc., regardless of what 
ultimate food products the patentee may contemplate. 
However, the reference nowhere refers to a free-flowing 
brown sugar product, such as that of claims 3 and 4. More- 
over, by employing the excessively high percentage of 
crystallite aggregates which he employs, the patentee may 
obtain one of his low calorie food products but if he 
attempted to make a free-flowing brown sugar product 
by adding such a high percentage of the crystallite ag- 
gregates, the result would not be a free-flowing brown 
sugar product but would be a reduced calorie food product 
partaking primarily of the nature of the additive rather 
than that of the brown sugar component. This aspect 
of the matter is fully discussed in the applicant’s main 
brief and in the affidavits of Elmer F. Glabe referred to 
therein. 

It is submitted, therefore, that the other parts of the 
disclosure of Battista, as discussed above, on which the 
Examiner relies, add nothing to the intermediate product 
of Example 10 and 


“<Tt will be seen that what appellant is claiming is 
a gasoline composition. The position of the Patent 
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Office here suggests the necessity for some basic think- 
ing about the character of compositions of matter. 
From the standpoint of the patent law, a composition 
of matter is, as stated in Robinson on Patent Sec. 
193: 
* * * always a true combination. Each of its in- 
gredients is itself a means whose operative forces 
manifest themselves through the chemical or me- 
chanical properties by which it is distinguished.® * ° 
It differs from all other combinations in that its 
ingredients or elemental means, when once united 
in the combination, often become individually un- 
discernible by human sense, and can be recovered 
and distinguished only by the destruction of the com- 
bination as a whole.* * * 


Thus, at least in the patent law context, a gasoline 
composition as here claimed is necessarily a complete 
and separate entity whose existence as such entity is 
distinct from the substances which it is composed. 


Even though these substances may be old the com- 
position may be new. The character of a new com- 
position of individually old substances cannot, there- 
fore, be determined from an examination of its com- 
ponent elements alone. It must be judged rather by 
the intrinsic attributes of the composition as a new 
composition. See Robinson, supra, Sec. 194.’’ 


In the case of In re Tanezyn, 97 USPQ 150 (CCPA) 
the court stated as follows at Page 152: 


‘We fail to see how the references would suggest 
to one skilled in the art the existence of the problem, 
its cause, and its solution. It is our opinion that 
the rejection of the board and the Examiner is based 
upon an unfair and unwarranted reconstruction of the 
prior art in the light of appellant’s disclosure, and 
hence is not proper. In re Bisley, 39 C.C.P.A. (Pat- 
ents) 982, 197 F. 2d 355, 94 USPQ 80.”’ 
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Further, in the case of International Nickel Co. v. 
Ford Motor Co., 166 F. Supp. 551 (S.D.N.Y.) (1958), the 
court stated as follows at Page 560: 


‘‘Further, Mack either failed to recognize or was in- 
different to the presence of whatever nodular iron 
may have resulted from its process. Although the 
industry had long sought spheroidal graphite, Mack 
never commented on the presence of spheroids in the 
iron with which it was working. Nor did Mack use 
its available equipment to test for the full range of 
properties attributable to the production of spheroids. 
Had Mack noticed any alteration in graphite shape, 
it is likely that it attributed this to its annealing proc- 
ess, and to the retention of magnesium. Thus, the pro- 
duction of magnesium induced nodular iron by Mack 
was purely a matter of chance and not the inevitable 
result of its process. 


From he foregoing, it is clear that the occurrence of 
retained magnesium in the Mack inserts in quantities 
sufficient to form nodular iron must be regarded as 
accidental and unrecognized under the rule of Tilghman 
v. Proctor, 1880, 102 US 707, 711-712, 26 L. Ed. 279. 
In that case, the Supreme Court, in considering whether 
the prior art anticipated a process patent for 
separating glycerin from fat acids, stated: 


“if the acids (in the prior art) were accidentally and 
unwittingly produced whilst the operators were in 
pursuit of other and different results without ex- 
citing attention and without its ever being known 
what was done or how it had been done, it would 
be absurd to say that this was an anticipation of 
Tilghman’s discovery.’ 


* * * * ° e e e ° 


‘““Mack was not merely ignorant of the scientific phe- 
nomena underlying nodular iron. It is not that Mack 
knew it had a new iron but failed to appreciate that its 


unique properties were due to an alteration in graphite 
shape. Not only was Mack unaware that it had 
ereated a new iron but in fact Mack never consciously 
pursued the product here in question for any purpose.”’ 


i 


ConxcLusIon 


For the reasons set forth above, as well as for the rea- 
sons set forth in the applicant’s main brief, and in the 
affidavit of Elmer F. Glabe, and the specimens reviewed 
therein, and under the authorities cited, it is respectfully 
submitted that the Examiner’s rejection of claims 3 and 
4 is in error and should be reversed. 


Respectfully submitted, 


By Cxastes B. Cannon 
Charles B. Cannon 


135 South LaSalle Street 
Chicago, Illinois 60603 
312-236-1585 

(Attorney for Applicant) 


Chicago, Illinois 
December 14, 1966 
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IN THE UNITED STATES PATENT OFFICE 


Re: Application 

Justis Metvix MicKEvicz 

Serial No. 495,389 

Filed October 13, 1965 

Food Products and Method for Preparing the same 
Group 170 


Appeal No. 700-38 
Hon. Commissioner of Patents 
Washington, D. C. 20231 
APPLICANT’S CONFIRMATION 
OF REQUEST FOR ORAL HEARING 
Dear Sir: 


In reponse to the communication of December 5, 1966 
setting this case for an Oral Hearing on February 2, 1967 
at 9:30 A.M., applicant hereby confirms the request for 


such an Oral Hearing. 


Respectfully submitted, 


By Cxartes B. Caxnox 
Charles B. Cannon 


135 South LaSalle Street 
Chicago, Illinois 60603 
312-236-1585 

(Attorney for Applicant) 


Chicago, Illinois 
December 9, 1966 


Group 172 Paper No. 16 
Appeal No. T00-38 mce 


Hearing: 
February 2, 1967 


IN THE 
UNITED STATES PATENT OFFICE 


BreroreE THE Boarp oF APPEALS 
Ex parte Justin Melvin Mickeviez 


Application for Patent filed October 13, 1965, Serial No. 
495,389. Food Products and Method for Preparing 
the Same. 


Charles B. Cannon for appellant. 


Before Asp and Mangan, Examiners-in-Chief, and Gorecki, 
Acting Examiner-in-Chief. 


Mangan, Examiner-in-Chief. 


This appeal is from the final rejection of claims 3 and 
4, the remaining claims, 1 and 2, having been indicated 
as allowable. 


The appealed claims are as follows: 


3. A free-flowing edible brown sugar product consisting 
of a tacky solid crystalline brown sugar component having 
a@ moisture content of not substantially less than about 
two per cent (2%) and a finely divided edible bond and 
tack-reducing component selected from the group con- 
sisting of finely divided water-insoluble edible wood cellu- 
lose, microcrystalline cellulose, and sugar cane cellulose, 
which is present in the said solid crystalline brown sugar 
product within a range of not substantially less than three 
per cent (3%) nor substantially more than twelve per cent 
(12%), by weight, of the solid crystalline brown sugar 
component of the said edible brown sugar product. 
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4. A free-flowing edible brown sugar product as de- 
fined in claim 3 which includes an edible flavoring material 
selected from the group consisting of edible flavoring fats 
and oils. 


The following reference is relied upon: 
Battista 3,023,104 Feb. 27, 1962 


The Examiner has rejected the claims under 35 U.S.C. 
103 as unpatentable over Battista. 


Our review of the arguments presented fails to convince 
us of error in the Examiner’s position, and we will sus- 
tain his rejection of the claims for the reasons he has 
given in his Answer and with the following additional 
observations. 


While Battista is concerned principally with low calorie 
food compositions, as appellant argues, he fully discloses 
that the cellulose crystallite aggregates he adds have the 
property of rendering food materials dry and free-flowing, 


whether such materials are essentially solid, liquid or 
merely liquid-containing (column 2, lines 27-28; column 
7, lines 61-68; column 8, lines 18-39; column 9, lines 27-37 
and column 10, lines 1421). Thus he teaches the same 
result for which appellant uses his aggregates, and which 
is stated in object (k) on page 6 of the specification here. 


Patentee also discloses that the foodstuffs may be con- 
stituted of single ingredients (column 7, lines 61-68) and 
may comprise principally sugars (column §, lines 29-30). 
Example 16 discloses ‘‘a fine free-flowing dry ice-cream 
mix’? in which sugar is the principal food ingredient, 
and describes an intermediate composition of aggregates 
and oil, mixed in a Hobart mixer as ‘‘a finely divided free- 
flowing crumb.’’ Example 10 has an intermediate com- 
position of aggregate and brown sugar, also mixed in a 
Hobart mixer, and we think it obvious that this also will 
be free-flowing. The moisture content as recited in the 
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claims is acknowledged in the present specification as 
characteristic of brown sugar, which is also notorious for 


erties, would have been an obvious one under 35 U.S.C. 
103 in the light of the entire Battista disclosure. 


The remaining question, as we see it, is whether it 
would have been obvious from the reference to use the 
aggregate, for the free-flowing characteristics it imparts, 
in the proportions required by the claims, viz., between 
about 3% and 12% by weight, based on the brown sugar. 
In Example 10 of Battista, the aggregate constitutes 
about 47%. based on the brown sugar, and about 28%, 
based on the peanut butter and brown sugar combined. 
The latter also appears to be the percentage of aggregate, 
based on the other ingredients, used in the dry ice-cream 
mix of Example 16, the only other example directed to 
the production of a free-flowing particulate composition. 
Conventionally composite products of the nature of these 
two examples obviously can utilize significantly more ag- 
gregate, on the basis of calorie reduction, than can a 
purportedly single ingredient product such as a sugar, 
so that the amounts of aggregate used therein cannot 
be regarded as guides where the free-flowing character- 
istic is the dominant if not sole concern. However, the 
paragraph in column 10, lines 31-39 of the patent gives 
a range of proportions as low as 5 to 20% aggregates, 
which would be about 5.3 to 25% based on the remaining 
ingredients. This overlaps most of the presently claimed 
range. We consider this paragraph a clear direction 
to apply the proportions given to any of its disclosed 
compositions, including the dry, free-flowing products to 
which it repeatedly refers, whether they be single or 
multiple food ingredient ones, and whether they be sugars 
or otherwise. The effect of the particles of aggregate in 
rendering products free-flowing is a physical one, de- 
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scribed in the patent as dependent on their moisture 
adsorbing or absorbing properties (column 8, lines 23-26). 
The free-flowing result attributable to the additive and 
its mechanism being taught, and the characteristics of 
brown sugar being well-known, we consider that with these 
as guides, a determination of the optimum proportions 
to effect the result with brown sugar would have been 
obvious to the worker of ordinary skill in the art. In re 
Aller et al., 42 CCPA 824; 1955 C.D. 136; 696 O.G. 168; 
220 F.2d 454; 105 USPQ 233. 


We are not impressed by the Glabe affidavits. Thev do 
not pretend to test the characteristics of the intermediate 
composition of brown sugar and aggregate of Example 10 
of Battista. Rather, their purpose is to demonstrate that 
the peanut butter final crumb of this example, mixed in a 
Hobart mixer, is an inferior product. We cannot accept 
this as a fair representation of what can be done in ac- 
cordance with the Battista disclosure by the application of 
ordinary skill in the mixing art. However, the claims be- 


fore us are not drawn to a method of mixing, but rather 
to a mixture per se, independent of any steps used in pro- 
ducing it. The Examiner has allowed the claims herein 
which are drawn to appellant’s mixing process. 


The decision of the Examiner is affirmed. 
AFFIRMED 
Boarp or APPEALS 


N. A. Asp 
Exzaminer-in-Chief 


C. B. Morcax 
Examiner-in-Chief 


G. A, GoRECKI 
Examiner-in-Chief 
Charles B. Cannon (Acting) 
135 South LaSalle St. 
Chicago, Ill. 60603 


U.S. DEPARTMENT OF COMMERCE 
PATENT OFFICE 
WASHINGTON, D.c. 20231 


May 9, 1967 


Re: Application of Justin Melvin Mickeviez 
Serial No. 495,389 


Filed Oct. 13, 1965 


For: Foop Propvucts anp METHOD For PREPARING 
THE SaME 


NOTICE OF CIVIL ACTION UNDER 35 USS.C. 145 


A Civil Action No. 1025-67, under 35 U.S.C. 145, entitled 
Pro-Col Corporation and Justin Melvin Mickevicez v. The 
Commissioner of Patents, involving this application, was 
filed in the U.S. District Court for the District of Columbia 
on April 26, 1967. 


J. ScHIMMEL 
Solicitor 
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UNITED STATES: PATENT 


2,438,797 


OFFICE 


- 2,420,797 


EDIBLE LIQUIDS LOADED ONTO FIEROUS 
VEHICLES IN DIY, FREE RUNNING, STA- 


BLE FOI 


Alexander ML. Zerzes, New York, N. ¥. 


Serial N 


(0. 487,628 


5 Claims, (CL 99—264) 


General object of the present invention fs to 
provide new methods of dehydration and the 
products thereof, relating particularly to non- 
fibrous, Mquid food, such as for instance non- 
drying sugar solutions, molasses, eres, ercam and 
others, by displaying such Mquids on sul able 
fibrouis vehicles in such g way that they form a 
free tunning powdered mass, which appcers dry 
to the touch, or appears to be Cchydrated, though 
actually retaining molsture in the form of an 
extremely fine luyer of creatly extended surfcce. 

Another object fs to provide actual dchycration 
of such Uquids by transferring all or part of their 
moisture onto sultable Gkrous vezetable vehicles 
through absorption. - . 

Another object fs to provide means of recucing 
non-fibrous liquids to a ¢ry powdered mass by 
combining them with a relatively small propor- 
tion of preferably absorbent, fibrillous food ma- 
terial, the total surface of which has deen creatly 
enlarced. 

Another object is to provide means of eMicient 
moisture removal by evaporation, even at room 


tempcrature, by increasing the exposed surface of - 


such liquids through spreadimg them as a micro- 
fm on suitable fibrous vehicles on which they 
remain after drying. | : 
. Another object of the present Invention is to 
provide new and economical food products par- 
tiewlarly for the baking and cenfectionery indus- 
try, resulting from the combination of perishable 
or non-drying liquids with fibrous vezetable ve- 
hicles according to the present invention. 
Another object js to provide a new and ¢cCo- 


nomical raw material for the macaroni mManu- 35 


facturing industry, which permits the transpor- 
tation of such perishable ingredients as eces for 
instance In stable, non-perishable, dry-to-the- 
touch form and the further reduction of such 
preducts to the form of compressed bricks. 

Another object is the reduction of lquids to 
sudstantially dry form by loading them onto suit- 
ab’e hbrous verctadle vehicles for the purpose of 
introducing perishable or hygroscopt¢ or non-dry- 
ine liquids into free running. dry powered food 
mixes.: 

Another object, is to provide means of storing 
and transporting the raw cane or dect juices 
which are substantially crystallizable in an cco- 
nomical form for further use or processing. 

Another object ts to utilize the fucl value of 
molasses for combustion without atomization 
equipment, 

Still further objects and advantages will appear 
from the more detailed description set forth delow, 


15 perishable even in its original x 


*20 piace. 


4t being understood however, that this mors ce- 
tion is cliten by way oF ration 
by way cf Imitation, since various 
.ereln may be made by those skilled fa 
art withort depa: = from the scope and 
the present invention, 
rary to the practice of essbiched com- 
mercial dehydration, the complete removal of the 
water, or substantially complete removal, is not 
din the various applications of the present 
i n relates yp: rily to the produce 
tion of free Mowing particles having e# relstirely 
high moisture content. Where the Jonced mate- 
rial, such as sugar syrups for instance is non- 
form, the 
odject cf th> a is ach’ 2. thes <he 
thici.ncss of fis fs suScicntiy rego 
to produce freely moving particles, even theush 
no actual removal ef raoisterc may have tekea 
Likewise, in the case of perishable leuk 
the object of the present invention fs achicred 
when such liquids are reduced to a microfiim cot= 
ering the fibrous vehicle in such a way that the 
individual particles are dry to the touch and free 


23 Nowing, even though no actual removal of micis- 


ture may have taken place. as the case may be. 
The perishable phrase of the new product resultizs 
from such combination has become noz-perish- 
able, as a consequence to being extenced ever a 
vastly enlarged area, : 

Lhave found that fibrous vecetable material will 
supply the required su ee, at the sone tims 
supplying a ccpominator common to Practically 
all food. In that way the resu! {new products 
tnay be used advantageously wherever the liquid 
load would normally have teca used alone ia com- 
dination With other fibrous or solid food. 

In practice, the general object of the present 
Invention is achieved by choosing first a suitable 
vehicle for a particular liquid which it is cesired 
to unload thereon. Atmong the most cesirable 
type of vehicles are sugar beet, sugar cane and 
sorghum and other grasses or cereal straws which 
are typical of the following composition, repre- 
sented by dry peanut hay: ~ 


aeeeeaeeeeee he) 
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The vehicle, for instance the foregoing, is Girst 
coraminuted to a particle size of between 59 and 
100 mesh, preferably 7S mesh. Depending upon 


$s the method of disintezration employed, the en- 


xe ey s Example No. f 
capuacrs ye Pounds 
Dry dagasse of 50 mesh... 


Concentrated cane julce of 65 Bx_- 


st drying 
sis comminuted to 125 mesh, 


ce of 65 Lx. Is incorporated. 
after Crying Is pow Jered in 
unds of powdered bagasse 


ct was used in the manufacture. of 

to Rese 1% added not only an excelicnt 
Qualities, but it also 

ideradly without pro- 


portionate eae in cost. 
It was found that improved favors were ob- 
tained by adjusting the pH of this product to 
ron 4.8 and §.2 preferably pF S. Whea 
the above product as part of fruit Nuers, 
© pH level produced further fraprored 


2s also found that the method as shown 
in the foregoing example may be advantageously 
employed to store and transport cane cr bect 


barely dry to the : duice in os form preferably in the form oj com- 
to 2d¢ to th e } do not require any further 


preferably 2.5% of ex 


Stamte in the form of = ro 


mesh, preferabiy 300 
Coes not contain zce 
to eZectively ke 
spart from e2: 
munnicz pro 


2 such bricks the ratio 
eta vehic!s und toad can be decrecced far 
beyoud the natural relationship as it exists ia 
the mature plant itself, evcn calculated on the 
dasts of total solids. 
ing Dae Another economically more important rpplica- 
= the fre tion consists in the combination of bagasse with 
the Sina? syrups fror: the sucar manufacture. 
By e:nploying the method ef the present inven- 
_ tion, a hich load coefficient may be realized and 
residus] syrups of hich Invert content may thus 
be transported in dry form without requiring 


% pulp in the manufac- packaging of any sort. 
In faomarerts imiting Where the foregoing examples referred to 


invention to the 
unning powders 
Of, dut <is Sto 
i the form ce 
of macaroni-2 
from sui tabie openines, 


by reZerencs 


© Ous Cesserts a: 


precuction of edible “ dagasse it fs also understood that other grasses 
edibes Sexs there- oz other dried vegetable vehicles may be em- 
protucts also ployed, such as for instance bect pvip, cereal 
> in the form Siraws, sorghuza cant and others. 

er forms protruded The fibrous vegetable veliicle of the present 
favention may be advantageously employed, 
among other ut-s, for the storace and transpor- 
tation of fresh ezg substance. I found that the 
2y be Incorporated either in the form of 

IOUS ASS Or prefcrably they are fir: 
With the concentrated cane Juice, final 
syreD and the like to form 2 homogenous egre 
z Tins sytup fs then pode’ onto 


i Gsreaih running More arias may be 
shipped in duls or blocked. 

term micre-Gua willk—since it varies In 

various combinations of Ioad and 

¢ of the pres nvention 

i n of such thickness which 
appears dry to the sense of touch, ie 

ducts made by the ent 

baking industry, 

- ng in convenient 

to h andle f sol the cance Julee 

and sins Nor fs its use limited to the 

rolz 2s 2 cing” venicle for a great mumber 

oF pe © Vaud food syostinees. For in- 

stance, one of the novel ures Includes the ure of 

such products as a frult Mavored filler in the 
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Daking and confectionery industry at lowered pid 
levels. 

Another advantace resides Ju the manufacture 
of improved feed prepurat! Ihave found that 
the evil taste of residual blacks: » for instunce 
can be linproved considerably, mcrely by being 
reduced to the slze of a microfily For Instance, 
one part of biackstrap, If consuined as a nidxture 
with one part of finely chopped beet pulp, Ics 
& revolting taste, it being actuslly consuincd in 
the form of a heavy, elicky filzn of blackstrap 
syrup. If the same quantity of blackstrap Is dis- 
played over the identical quantity of bect pulp, 
but reduced toa microfilm in accordance with the 
Present invention, I obtain a pleasant tasting 
product, notwithstanding the fact that iden- 
tical quantitics are being consumed. This ts 
an tmportant phase of the present invention, 

Among the further advantages of the present 
invention are its use as a storage 
tively large quantities of molasses. Large 
creased quantitics of molasses even of high in- 
vert sugar content can thus te Ceposited upon 
Tinely coinminuted bagasse Titer in such a way 
that the final compressed bicsks displace little 
more space than the basasse itself. Molass 
stored do not require ensive storage o: 

Ping equipment end may be & 
without the necessity of atomization and wi 
the formation of excessive slag. 

Where the fibrous vehicles of the present fnven- 
tion are destined for consumption us food it has 
been found tha 
proved, if the fiber, bect pulp for instance, is sub 
mitted to a toasting treatment, sufficient to Im- 
part toita colden discoloration. 

The term vegetable ficr as used herein fs 
meant to include vecctable feed stu! in 4 
dehydrated form. Althouch the present i 
tion refers particularly to ecrtain types of 
and vehicle, I have found thet the process has 
equally important applications in the field of de- 
hydrated fruits and vegetables, particularly as it 
relates to the addition of % to 10% of vitrafi 


ly ia- 


vehicle for rcla- .¢ 


vegetable substance powder of preferably finer 4: 


than 200 mesh. Certain dchydrated fruits. par- 
ticularly those hich jn invert sugar content, rot 
only are highly hygroscopic but resist the re- 
moval of their residual moisture. In that case 
the addition of a siacll percentage of such ex- 
tremcly fine substance will extend the total avail- 
able arca sufficiently to produce a free running 
product. The production of this quantity of cx- 
tremely finciy powdered substance is facilitated, 
if n small quantity of pewdered sucar of the same 
fineness {fs simultancously incorporated, 

An alternative procedure of the proccss of the 
present invention consists in comminuting the 
entire vehicle portion f several portions of dif- 
ferent mesh, as the following example may illus- 
trate: > x 

Ten percent of £0 mesh; 25 percent of 160 
mesh; 35 percent of 150 mesh: 20 pereent of 203 
mesh and the remaining 10 percent of 220 mesh, 

The entire mass of the lond is then incorporaicd 
successively into the various fractions cf the ve- 
hicle beginning with the largest mesh first end 
successively adding the mailer particle size frac- 
tions. In this manner, free running conglomer- 
ates are chtained, which, though somewhat di’- 
ferent ih cheracter thant 
first descr 
ships of surface to volume. 

A further alternative procedure of the present 
Invention {fs the following, which however fs im- 
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ited to crystallzable suvars or cucar evlutions of 
< 


trae, to permit re crystallization. This 
aliernntive procedure e7%c transfer of ibe 
liquid tyrup not by the sforeccscribed repetitive 


but by wv. niancous 
y BN of the 


cf the soluble 


mous form, o2 
uyon the fio 


or 
ance asa 


Powdered bar 
156-290 mech Tyler screen 


this poin? t2: 
Lbrous ver 
whith it & 


the forza 


ce and com- 


takes place concur 
transfer of the mot 
s eMect of instan 
satisfactorily obtained even at sugar conceentrae 
tions of 70° Brix, when ordinary cry: 
procedures will not produce resulis, The cone 
versfoa of the liq ixture to a Cry, free 
running solid may vary froin one instant to a few 
scones or even to as much fs a few minutes, de- 
pending primarily upon the ratio of vehicle to 
total moisture and dezree of concentration of the 
sytup. I have found that the preferred ratio at 
£0 lasix is 2dout two to ene, that fs two ports af 
powdered pulp fer every part of moisture present 
at the moment of combining the two. The prod- 
uct_so obtained is diNerent from that ebtained 
dy the above described process of repetitive Jord. 
ing and {% is also ditferent from the product ob- 
tained by erystsi = heavily concentrated or 
Supersaturated sugar solutions by agitation, 
wherddy a mass of hard lumps is formed. Howe 
ever the product of the Sent Invention forms 
a Noneaking free running sufar composition, or, 
where lumps do forin ther are soft lumps which 
Teadily disintegrate when handled 
Process {fs of p. ular eccnomr where 
low purity Juices er sya Are used, as all of the 
coludle solids are converted into dry, roncaking 
Particles without leaving a nother Equor or ether 
noncrystal n¢ residual syrup. 
2 the production of 2 dry, free running, 
if powdery mars fs the important object 
of the present Inveation, i is also possible to ad- 
just the conditions of crystallization so that the 
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mass can de poured to form dricks or blocks upon 
soulicincation 


What I ciate ts: 


soteth 
prising 


eNutton as a Equid 


set forth 


2 The process fac 


OS and2 
XX The process set forth in claim 1 in & 
the quantity of sala solztion ts sudtant!: 
saxe'as of said food matert: 
4 The process set forth in claim 
the ratio between the qu2n 
terial and the quantity of s2id so 
OS and 2. an which the comsmir 
font materia? correspond: oo Jeass 
S$. The process of co: 


te 
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20 


8 
solution as a liquid with a relatively small quan- 
tity of Or muninuted sudstantlally dry Noril- 
Jous food terial and coating the particles of 
2 with a film of sald solution, corm- 
material to a fineness 
of satd food material, 
with a further 


tial with said solution, and 
with a relatively 

terial comminuted 

ng from the last 


muxing 

small quan 

fr than the 
comminuting step. - 

ALEXANDER M. ZENZES. 
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subdxances from highly dilcte sols’ 
Grying technique whi 


bas greatly enhances cu 
Custries. ' 
The peincigzal object of my is 


nation is the provision 
of a2 imp: 


for animal feeding. 
mproved process 


ion of an imsroved 
process for the recovery of biological solids such a3 those 
Gerived from milz. - 

A fozther object of my invention is the provision of 
aa improved drying proces: having marked advantages 
from both 2 cost 2n¢ material treatment standpoint. 

A still further object of my invention is the utilization 
of an adsorbent i Ne solid for the recovery of solute 
m2terials from highly dilute solutions for subssquent 
chemical and/or physical trestment in the production of 
3B 308d state end product therefrom. 

Ose specific embodiment of the inve: 
in th: accomp: 
sheet for the ‘economic prod iy 
comprising diztorazceous earth ard mili solids adherent 
to subsiantisity atl of the adsorptive surfaces of such 
Gatomaceous, earth. 

In accordance with the general 
tion, ¥ utilize 3 pulverulent 2d:orz 
and apply 3 dilute solution to such solid in such progor- 


im is Dlustrated 
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tion as to produce a semi-dry solid mixture. Mlustra- 
tively, the propostions may be equal parts by weight of 
the pulverulent solid and of the dilute solution, but the 
Proportion may vary within the scope of the invention 
to take up as much dilute solution as possible while still 
retaining a semi-dry solid. The resulting semi-dry solid 
is then dricS by direct contact with hot gases of com- 
bustion, using either the fluid bed technique or gas sux 
‘i hod depending upon the sensitivity of the 
faterial being dried. The material dried by this step will 
thea have a relatively small portion of solid material from 
the dilute solution adhereut to the adsorptive surfaces of 
the solid mazecial. By again recirculating the dricd ma- 
terial and repeated wettings with the dilute solution, the 
Js can be built up on the adsoprtive 

id material to 50% or more of the mix- 

of solute material mixed with the solid 

material by this method depends on many factors, so 
there is no firm defizition of the parameters except the 
i nomies invoived in a particular case. 

ion of the process, reference will 

be made to the drying of milk solutions such as whey 
from the production of cottage cheese. Such whey con- 
5% of total solids of which 2bout 3% com- 

+, the balance cf about 2% being made up of 

Rdrin, globulin, riboflavin and minor propor- 

¢ substances such as salts. § milk con- 


2 ‘hile diztomastous carth is a particularly 

advantageous material for the drying of such miik sub- 

stances, many other organic end inorguak adsorptive in- 

fusible solids may be used such as attapulgite and othe 

clays, silica zcro-gel, fuller’s earth, some bentorites, some 

talcs, saw-dust, synthetic evlcium and other silicates, 
tulose, and the like. 

w to the flow diagram shown in the draw- 
ing, assumption will be made that the product to be diis 
is whey produced as 2 by-product in the production of 
cottags cheese and having about $% of solids and that 
the solid sdsorbent material to be used is powdered dia- 
tomaccous earth. The whey is retained in a suitable 
supply tank 10 and the powdered diatomaceous eartt: in 
a svitzble bin 11 at the start of the process. A conveyor 
12 receives the powdered diatomaccous earth from the 
bin 11 and delivers it to a mixing hopper 13. A pipe 
14 leaJing from tank 10 has a suitable valve 1¢ which is 
controlled to deliver a prozer quantity of whey into the 
hopper 13 for mixture with the diatomaceous earth. 
Feeding one ton of whey to one ton of diatomaceous 
earth results in the production of a suitable semi-dry 
solid for further processing. This semi-dry solid is dc 
livered to a broken Might screw conveyor 17 whence it 
may be delivered in ed condition to pelletizer 16 be- 
fore passing into a multi-pass rotary drum drier 19. Hlus- 
trative of a suitable dricr for this is the multi-pass rotary 
drum dricr known in the trade as the Heil Brewery Grain 
Drier. The dru:n drice 19 is direct fired at 21 so that 
the hot products of combustion come into direct contact 
with the semi-cry solid in suspension. The dricd product 
is detivered through a discharge funnel 22 to a centrifugal 
fan 23 and from such fan to ducts 24 for delivery to 
eithcr a bag house 26 or a bag house 26’ where the dricd 
particles are separated from the gases within which they 
are entrzincd. The exhaust gases are discharged froin the 
baz houses through regularly povided vents 27 common 
to this type of apparatus, and the dried powder is de- 
livered through a chute 2$ or 28° to a cross-conveyor 
29 or 29". 

When the system has been suitably filled, product feed 
from tke bin 11 is stopped and thz product in one of 
the bag houses which has bad one pass through the sys 
tem is thea delivered to the conveyor and this partly Jaden 


: 3 

solid pulverulent adsorptive miterial is then redclivered to 
the hopper 13 where it is mixed with fresh whey froin 
tank 10 for reprocessing through the system. This cycle 
is repcated a number of times depending upon the control 
of the processing equipment and the final product de- 
sired. While the process may be continued until the 
food supplement product produced oy the process con- 
tains between about 20% and about $0% milk solids, I 
have found in general that drying efficiency begins to de- 
crease after the milk solid content reaches a p where 
it comprises about one-third of the mixture. I have also 
found that a product containing two parts by weight of 
diatomaceous earth and onc part by weight of milk 
solids derived from whey is a particularly valuable food 
supplerient. Normally, a product coinprising one-third 
milk solids derived from whey and two-thirds diatoma- 
ceous earth is produccd by about ten passes through 
the system. Because the adsorptive surfaces of the di- 
atomaceous earth gradually become burdened with sol- 
ids, I have found it advisable to reduce the amount of 
whey fed at each pass proportionately so that in the 
final pass the solid adsorptive matcrial comprises onc ton 
atd the whey only three-quaricrs of a ton of the total 
product delivered to the hopper 13. This technique 
assures the delivery of a semi-dry solid at cach pass 
through the drier. 

When the product has been processed to its final speci- 
fication, the controls are operated to retain it in the bag 
houss through which it has been moving. A fresh batch 
of diatomaccous carth from bin 11 is then fed to the 
conveyor and the product discharged fron: the drier de- 
livered to a second bag house for establishment of 2 
second continuous process employing all of the pre- 
viously used equipment for the substitution of ons baz 
house for another. In the meantime, the product going 
into the first bag house is removed for bagging or for 
additional treatment as desired. The product may be 
delivered from the bag hous: by means of the cross- 
conveyors to 2 processing conveyor 31 whence it is de- 
livered cither to a storage bin 32 or to additional treat- 
ment apparatus 33. Further reference will be made 
to such additional treatment. 

From a processing standpoint, several distinct advan- 
tages result from the treatment descriked hereinabove. 
By comparison with previous processes for drying diluie 
solutions, I have found that the total cost involved in my 
process is only a fraction of the total cost of drying 
biological solutions by available processes of the prior 
art. Iam able, therefore, to take a waste product from 
milk and convert it economically into a food supplement 
having highly nutritional properties. While the food 
product of my invention is new and no direct compari- 
son with products of the prior art is possible, actual cost 
figures for similar products and processes are illustra- 
tive. 

Dry whey products are produced currently for about 
fourteen and one quarter cents per pound. This cost in- 
cludes no cost figure for the purchase of whey--only a 
labor cost for its handling. The cost figure docs include 
fuel, labor for operation of the drying equipment and 
amortization of the relatively expensive drying and proc- 
essing equipment required. Figures are based upon pro- 
duction of 100,000 pounds of dried whey powder. 

To produce 100,000 pounds of dry whey, applicant uses 
ilustratively 200,000 pounds of diatomaceous earth, there- 
by producing three hundred pounds of food supplement. 
Total processing casts arc $6,$50.00, including cost of 

. the diatomaccous earth and amortization of relatively the 
inexpensive equipment required, This is'a price of about 
two and one-third cents a pound for the food supplement 
containing the diatomite or about six and three quarter 
cents per pound for the whey solids portion, Since the 
specific formulation containing the diatomite has advan- 
tagcous propertics not explainable merely by the whey 
solids content—as will be explaincd—it will command 
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sulting dilute wat 
the desired subdsta 
can be picked up ou: of 
leached by counter-cur: 
tial on Which it bas been ads: 
traicd solution for hand 
Processes. 
Referring now again 
soluble v. 
such 2s rr : 
34 and leached with ) k whe pregagat 
solution from the leach tank: be: ened through pipe 
36 to the tank 10. The dilute so’ z 
then processed ia the 
the dryiug of whey unt: 
terial has taken up the 
Aiduminous and other ex 
sometimes also be picked up by the process desszited 
(depending on coatrols ctiived) so that the prepnat 
solution will contain 2 soluble extract and a relztivily 
insoluble extract, This kind of on is tree for misy 
types of products. For example, in the ease of whry, 
the lactose is soluble and ¢an te leached from the mixtdre 
of diatomaceous earth and whey solids leaving behind the 
albumia, fibrin and globduli ' 
Ilustrative of the further treatment of the pregnant 
solutioa, it is delivered from the bag douse 26 or 26° 
through a pip: or chute 37 to ons end of a counter-flow 
leach tank 3S. Solve 39 is fed in qze 
end of the Ieach tan 7 i 
the other end. The 
tecovered in tank 41 and the speat so! i 
bin 42. The solvent used may de the same salve 
ployed in the previcus processing 
to differentially leach desized co 
in the chemical arts. The concer Solutio. 
treated in accordance wi! adard WA processes and 
the spent solids may be returacd to yst forth 
Processing. In the case of a pro’ 
ample, if it were desired to remo 
tially spent solids could be retura: 
burden of food products to prode 


food suppicnient 

rials had been leached. n 

pensive lactose can be recovered wi 

in the nu R value of the end food supp 
I referred briefly hereinabove to the 

atomaccous earth seemed to have n 


nal value per} se 
and that it was, therefore, preferred as the solid adsor; 


tive material on which to adsorb the food values from 
dilute diologics! solutions. Wi t produded 
by the described process conty } 
of dintomaccous carth with 
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be used as such as a food supplement, it may be x 

with other materials for the production of an ai 
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food. Fesding tests using the 
present invention show adv 
as contrasted to the control 
‘ le by peior art data ~ 
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ere given Vario: 
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roup of animals being SS 20us earth cal- 
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1. The method of dryiag dilute biological solutions to 
prepare 2 food supplement which comprises mixing to- 
ta pulverulent infusibls adsorbent solid and a sub- 

ial propertion of the dilute biological solution to pro- 
mixture in the form of a semi-dry pulverulent 

solid, drying said semi-dry pulverulent solid, and continu- 
ing to recicculate the resulting dry pulverulent solid, mix- 
ing said dry solid with an additional amount of said dilute 
and drying the resulting semi-dry pulverulent 

tthe resutdas dried pulvezulent selid bas y>- 

n about 20% and about 50% of vivloyical solids ad- 
herent to zdsorptive. surfaces of the infusible adsorptive 


2. The method of drying dilute biological solutions to 

Prepare a food supplement which comprises mixing to- 

infusible adsorbent solid and a sub- 

on of the dilute diological solution to 

ia the form of a ssmi-dry pulverulent 

2 semi-dry p ulent solid, and continu. 

ing to recirculate the resulting dry pulverulent solid, mix. 

ing said dry solid with an additional amount of said dilute 

2 the resulting semi-dry pulverulent 

~e dricd pulverulent solid has be- 

and bout 56% of bivlozical solids ad- 

¢ surfaces of the infusible adsorptive 

solid and lea S$ the resulting pulverulent solid to pro- 

duce a concentrated solution of a soluble constituent 
thereof. 


J of pro ¢ 2a food supplcracat which 

> together fincly divided diatomaccous 

nd sbout an cqual propertion by weight of a liquid 

uct, not includiag cream, drying said mixture of 

° 3 and auik solid to produce a dricé 

se, recirculating the resulting dried prl- 

mixture for further wetting with the said liquid 

milk product and further drying, and continuing such re- 

Cire ng ord drying until between rbout 20% and 

about 50% of s i adherent to adsozptive sur- 
faces of the diztomacccus earth. 
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To all whom it may concern: 

Be it known that I, Victor Rarsix, a 
citizen of the Republic of France, and resi- 
dent of Paris, France, have invented a new 
and useful Improvement in Absorbent Prod- 
ucts, which improvement is fully sct forth 
in the following specification. 

This invention relates to an absorbing 
product intended to be mixed with viscous 
matters, such for instance as molasses and 
similar materials, so as to obtain a non- 
viscous product that can be easily manipu- 
lated. ° 

When saw dust or finely divided wood is 
treated by the well known process a de- 
scription of which may be found, for ex- 
ample, in British patent to Zimmerman, No. 
27,549 of 1907, by means of sulfurous acid 
under pressure, in the presence of heat, a 
portion of the cellulose, as well as the tannic 
acid of the wood, are transformed into 
sugar which is recuperated by submitting 
the whole mass to a prolonged washing. 
The results of that operation are, on the 
one hand a solution of sugar, and on the 
other hand, as a residue, the deincrusted 
portion of the cellulose of the saw dust 
which had not been attacked and which is 
freed fyom sugar and tannic acid, and is in 
& porous condition due to the deincrustation 
process, whereby the incrusting mineral 
matters have been eliminated. The said 
residue is subsequently submitted to a suit- 
able drying by compression, by means of 
hydroextractors or by heat, so that its pro- 

rtion of moisture should be for instance 
SS than 20%. The product is then ready 
to be used as an absorbent. For ittilizing 
the product in question, it is mixed with 
tho material which it is desired that it 
should absorb, for instance with molasses. 
The final product is a pulverulent or powder 
shaped mass which can be placed into sacks 
and kept in the shapo of powder or com- 
pressed into cakes, The remaining cellulose 

, of the saw dust, which has been freed from 
sugar or acids, simply plays the mechanical 
art of an absorbent. The mixture has all 
ho chemical properties of the material ab- 
sorbed by the saw dust, while being in the 
dry shapo and perfectly casy to manipulate. 
Saw dust thus treated could be mado to ab- 
sorb up to 70 parts of molasses for 30 parts 
of saw dust, without its losing its property 
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of being made into cakes or placed into 
sacks. 

This product has the advantage of en- 
abling molasses and six 
rials, after they have be 
casily transported and 
that way, the sometimes 
due to the adhesion of the said viscox 
terials to the walls of the vessels cont 
the same, is avoided. The materials 
absorbed can also be preserved for a 
time, and then recovered at any desired mo- 
ment by means of a suitable process. For 
exainple, the absorbent product ma 

abso ist 


con- 

v 2, the latter is 
dissolved out of the absorbent product by 
means of suitable solvents. The wash may 
then be treated for the recovery of the glye- 

Tin, 

The use of this product is more particu- 
larly advantageous for obtaining preserva- 
tion of the products intended to be distilled 
and which have to be stored for some time. 
This product complies thus with the condi-” 
tions required for producing 2 good fodder 
with See 

In certain cases the above product could 
be utilized as an absorbent without boing 
submitted to a previous washing. A g 
forage could be made by mining 25 parts of 
the absorbent product with 75 parts of mo- 
lasses thus obtaining a mixture whjch could 
be immediately manipulated if the molasses 
contained—as is usual—about 40 to 50 per 
cent. of sugar. Its applications are numer- 
ous. The absorbent product could be for 
instance mixed with concentrated“ vi- 
nasses” or distillers’ wash obtained by the 


‘distillation of beet root, molasses or grain, 


in order to render the said vinasses easy to 
manipulate and to bring them into such 
state as to enable them to be chemically 
treated, 

Claims: 

1. The herein described material compris- 
ing the deincrusted porous ecllulose residue 
of the wood-sugar process, dehydrated to a 
less than 20% moisture content. ~ 

2. The herein described material compris- 
ing the deinerusted porous cellulose residue 
of the wood-sugar process washed and de- 
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:021,477 


specification in the presence of two sub- 


rated to a less than 20% m r 
seribing witnesses, 


3. The combinati ineru RAN TSEP IA TRCATINY 
rous cellulose residue of | VICTOR RAISIN, 
$ process, washed and dehydra Witnesses: 

20% moisture content, with distillers’ wash. Eance Leoxer, 
In testimony whereof I have signed this | Dean B, Mason, 
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This invention relates to sugar products in granular, 
free-flowing and non-caking form. ¢ particularly, 
in accordance with one embodir invention re- 
lates to granular, free-flowing, non-caki 
having a brown sugar favor. In ace 
other embodiment, this invention relates to a non-cak- 
ing, free-flowing, granular, predominantly sucrose-con- 
taining sugar product, ssid sugar product compris 
sentially ageregates of condant-size sucrose erys:zls. By 
fondart-size sucrose crystals is meant sucrose crystals 
having a particle size in the range 3-50 microns, m 
less, In accordance with yet another embodiment, 
invention is directed to u free-flowing, non-caking, granu- 
lar, sucrose-containing sugar product co: ng cSsen- 
tially of fondant-size sucrose crystals together with 3 
suitable additive material to impart a desirable physical 
or chemical property, color, taste, pharmaceutical of 
prophylactic value and/or other desirable property or 
value thereto other than that csrived from suerece atone. 

Various techniques and processrs ore known, see US. 
Patents 2,098,604 and 2,824,808 and Canadian Patent 
635,180, for preparing sugar products having special 
properties. For the most part, however, prior processes 
involve heating a sugar syrup to an elevated tempera- 
ture, followed by the addition of suitable fincly-divided 
sugar sccding material or by cooling to effect supersatu- 
ration in the sugar syrup and by crystallization. The 
manufecture of a sugar product baving uniform sad re- 
producible properties by such techniques, however, has 
not bsen completely satisfactory. Further, processzs 
available heretofore for proucirg sugar products of the 
type disclosed and claimed hercin have not had the de- 
Bired versatility with respect to the ability to handle vary- 
ing and different sugar streams, such as ate availanc 
in a sugar refinery, ¢.¢. granulated sugar syrvps, remelt 
syrups, black strap molasses, soft syrups and dark soft 
syrups and the like. 

Accordingly, it is an object of this invention to pro- 
vide an improved process for the manufacture of sugar 
products. 

Another object of this invention is to provide an im- 
proved process for the manufacture of sugar products 
containing aggregates of fondant-size sucrose crystals, 

Still another object of this invention is to provide a 
sugar product consisting essentially of fondant-size 
sucrose crystals, said product having improved properties 
with respect to storage or shelf life, flowability and eak- 
ing resistance. 

Yet another object of this invention is to provide an 
Improved process for the manufacture of sugar products 
wherein the process is capable of handling a wide va- 
riety of sucrose-cont ig stresnys or syrups and capable 
of producing a wide variety of sucrose-coniaining prod- 
ucts of improved physical properties with respect to fiow- 
ability and caking resistance, 
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How these and other objects of thi tion are ob- 
tained will become appare the light of the accozn- 
panying disclosure made with reference to the accoch- 
panying drawings wherein: ei 

FIG. 1 is a graphical representation showing the cook- 
ing temperature required to cook sugar syrups of voti- 
ous percent purity to 9$% solids, purity of 2 syrup being 
the percent by weight sucrose in the toi2! solids in the 
syrup; i 

FIG. 2 is a graphical representation of the 
of cooking temperzture upon the pH of vario 
syrups, 

FIG. 3 is a gra 
cooking temperature upon color of v 

FIG. 4 is a process fow Ciagras 


m ef the effect of 


erating contro} p. 
uum, employed du: 
and their combi 
ing and the prod 
vention. 

In accordans 
discovered that on 
ture of 
sucross crystzls, 

e crystals, is provided 


noe Urea th: 0 


tained in the pr 


ids, said sugar syrup contair not more than 2bo: 
15% by weight non-sucrose solids, such 2s in the r. 
3-18% by weight, based on the solids cor 

syrup, said concentrating operation being 

a temperature not greater than about 125-130" 
jecting the resuiting ¢ or syrup to 


tion being carric 

water in contact 

aggregates of sxid crystals, aad sudje 

sugar product to drying sad ferther o 

@ sug2r product, such os a 5 

More than about 1% by we 

below about 0.7% moisture. 

invention is applied to the treatment of sugar syrups ¢% 

taining normally non-<rystallizable y ¢om- 

ponents, such as molasses and the like normally pres: 

in crude sugar syrups, these normally non-<crystallizad! 

and normally sticky materials, in addition to imparting 

& distinctive Navor to the resulting sugar prod 

serve 23 a binding 2pent to bind the substantially 2 

scopic size fondant sucrose crystals to yicld agsres 

thereof. ; 
For the mest part, the sugar products prepared in ac- 

corgance with this invention are derived from feed sugar 

syrups ranging in purity from between about $5 to adput 

9753. When a sugar product is desired having a flavorjia- 

tensity equivalent to the cointmoercial grades of soft; or 

brown sugars, it is generally desirablic to employ a feed 

sugar syrup g 2 purty of about $4% oz Iess. Ths 

feed syrups ¢: yed in the practice of this invention ¢an 

be produced, generally with consistent quality, from 
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now to FIG. 
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of suitable purity so as to produce in mixing 

mixing by means of tor 14a uniform 
ity in the range 85-97. 

‘sytup is supplied from mixing 

16 from which it is delivered 

¢ Now control device, such as 

throu sh rotameter 19 

roby valve 20a located 


tank If afte 


er such as tubular 

g fluid, ¢ 
¢ 21a and the 

Pp 215. 

issucs ae heuter 21 via line 
thermometer 226 for 
he sugar syrup and/or to 
21 so that the sugar blend 
‘tempera sre. Line 27 sup- 
d Rao blend to concentrator 24 which is 
steam as the heating Muid via line 24a, 
ing recovered via trap 245. The result- 
dicad issues from concentrator 24 via 
n about 125-130° 
25 to observe 


and to control the opets tion of concentra 
t the syrup blend therein from being heated 
25-130° C. 
syrup ¢@ is passed from concen 
vapor ssc paratoy $ 


© Of: vacuum. Manomstcr 28, connected 
nrator 26 via tube 28, serves 2s a means to 
observe the reduced pressure or vecurm with 
soparater 26. Reduced pressure or vacuun: 
jn v2 2por separator 26 by means of vacuum 
pomp 29 which is in communication with vepor scpara- 
tor 2€ via line 30, condenser 31 and line 32. Condens: 
si is 2 with ¢ ndzasing water via line 34 which 
bas watsr flow co ¢ 34a therein. Steams leaving 
vapor s¢p2rater 26 via line 32 is condensed by contact 
with the com'ensing water thercin and resulting water 
and condenssts is discharged via Ieg 35 into sump or well 
35, Air bleed valve 392 is provided in line 30 25 a suit- 
able means for adjusting and/or maintaining the desired 
vacuum or reduced pressure within vapor separator 26. 
In the operation of the process of this invention for the 
i le sugar prodycts, it has been 
ign of the syrup blend within con- 
centrator 26 should ts carried out to a solids content of 
about 95-97% by weight, the resulting concentrated syrup 
ing recovered from vapor separator 26 via line 38. As 
Hestrated in FIG. 1, at at mospheric pressure the temper- 
en syrup in order to 
Js content, such as 
otis, is a function of the syrup purity, ie. 
the total dissolved solids content of 
sss employed herctofore vuhen syrups 
sly low purity, below about 95%, where concen- 
10 approximately 95-97% solids, concentrating 
uses above 125- 


accompanying FIGS. 2 and 3, sugar 

ure above 125- 130° C. under- 

éc, orad: ion as indicated by a decrease in 
Land by an increase in feed syrup and final 
Degradation occurs even when the 
itration is very low and the 


fonthe coop 
sugar a protec t color. 


z low retention tims continuous heaters and con: 
ts. However, to whatever degree sugar degrada- 
ad pace is undesitable ia that tis 

d to reduce the rate at which 
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crystallization can be carried out, thereby leading to the 
formation of undesirably large sugar crystals in the sub- 
sequent crystallizution Operation, The presence of large 
sugar crystals in the products of this invention is und 
sirable since large crystals reduce the anti-caking charac- 
teristics of the sugar product, 

The rate of syrup degradation at elevated temperatures 
above about 125-130° C, is highly dependent upon the 
nature of the non-sucrose solids present in the sugar syrup. 
In commercial practice it is not feasible to attempt to 
control the nature of these non-sugars. These materials 
vary with the country of origin of the raw sugar from 
which the sugar syrups are derived and with varying plant 
tefinery techniques and refinery operating schedules and 
other conditions. Accordingly, different syrups of the 
same purity concentrated at a given elevated temperature 
to a desired solids content, even during a given fixed heat- 
ing period, tend to exhidit different quality characteristics, 
such as color and pH. Accordingly, on a practical com- 
mercial basis it is substantially impossible to pro 
sugar product of uniform and reproducible quality and 
physical characteristics when the syrups from which such 
sugar products are derived are heated to an elevated tem- 
perature above about 125-130" C. 

Further, in the operation of vapor separator 26 carc 
should be taken not to carry out the concentration of the 
syrup dlend under conditions, such as in the presence of 
sugar crystals, which result in inducing crystallization. 
If crystallization is induced within concentrator 24 or 
Vapor separator 26 or in the concentrated syrup issuing 
therefrom via line 38 prior to introduction into beater- 
crystallizer 3S, the rate of crystallization wit 
erystallizer 39 will be relatively slow. A slow 
¢rystallization results not only in the formation of rela- 
tively large crystals but in the production of a wetter final 
sugar product. Further, for example, if in the operation 
of vapor scparator 26, the syrup blend therein js concen- 
trated beyond 2 certain point at a relatively low tem- 
perature, such as substantially below about 125° C., crys- 
¢allization tends to spontancously occur, 

The relatively hot concentrated syrup is passed via line 
38 to pump 43 from which it is transferied via line 41 
to beater-crystallizcr 39. The hot concentrated syrup 
should have a solids content in the range 95-9799 by 
weight. A solids content below 9595 results in too slow 
crystallization for the production of a satisfactory product, 
and 2 solids content greater than 97% results in too great 
a chance of premature snd spontaneous crystallization 
during concentraticn, Beatzr-crystallizer 39, as gener- 
ally indicated in FIG. 4, is a jacketed vessel provided 
with an inlet conduit 42 for the supply of cooling water 
thereto and an outlet conduit $3 for the discharge of 
cooling water therefrom. Beater-crystallizer 39 is an 
elongated vessel and, as illustrated, may be provided with 
a rotatable shaft 39a mounted axially therein and provided 
with radial projections, fingers or paddies 398, Suitable 
means, such as motor 44, operatively connected to shaft 
39a serves to rotate shaft 39@ and paddles 395 within 
beater-crystallizer 39. Vapor hood 45 is disposed in as- 
socistion with beater-crystallizer 39 for the collection and 
withdrawal of vapors which are withdrawn from hood 
45 via conduit 46 and exhaust fan 4S 

In the operation of beater-crystallizer 39 concentrated 
syrup bdlend is introduced into one end thereof via line $1 
and, assuming beater-crystallizer 39 is a Werner-type beat- 
er-crystallizer as schematically illustrated in FIG. 4, a 
crystallized sugar product consisting essentially of aggre- 
gates of fondant-size sucrose crystals is recovered from 
the other end of beater-crystallizer 39 via line 49, 

The operation of beater-crystallizer 39 for the conver- 
sion of 2 concentrated syrup into substantially dry-appear- 
ing aggregates of fondant-size sucrose crystals will vary 
Scpending upon ambient temperature snd humidity con- 
ditions, as well as the purity of the syrup supplied thereto. 
Usually, the lower the syrup purity supplied to beater- 


erystsllizer 39 the lowe 
shaft 39a in order to ines 
material being processed 
estimated that the average p 


and at a syrup feed rate of « 
minute, 

The temperature of the m 
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the jacket surrounding be 
practice it has been f 
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Also, in the 9; 
sirable that the 
tained too Jow to 
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Condensing within b- 
vapor would tend to 
beater-crystallizer 3¢ 

In opxration 

jacket temiperature of cryst 
in substantially 2 ¢ 
odtainsd when the jacket temnerat 
low. Satisfactory results have been obt aby 2 
ing the jacket temperature during erystailiz ata 
temperature of 52-82° C., more or less, depending upoa 
the ambient conditions of tem ¢ and relative 
humidity, the purity of the conse J syrup and the 
rate at which the concentrated syrup is supplied to the 
¢rystallizer, | 

In the operation of beater-cryst 
scopic, fine, fondant-size sucrose ery 
Product issuing from the beate: ystallizer 39 via line 
49 result from the very rapid ery zation of the sucrose 
fron the highly concentrated bot syrep supplied to beridr- 
Ccystallizer 39 via line 41. The solids concentration jin 
the syrup is an important factor in the operation of the 
process of this invention and in the production of mark¢t- 
able sugar products, At the proper degree of solitls 
concentration rapid ersyiallization in the concentrated 
syrup is induced by vigorous mechanizal agitation of the 
syrup upon introduction into beater-crystallizer 39, Rapid 
crystallization of the syrup within beater-crystallizer 39 
produces a material characterized by extremely fine, suth 
as crystals having a particle in the range 3-$0 :aicrons, 
Sucrose crystals making up the aggregates in the final sugar 
Product. The crystals thus produced ars substantially 
dry. | 

The production of fondant-size sucrose ersytals is neces 
sary in the practize of this invention in order that ‘2 
large amount of surface arca be available to allow for 
distribution of any remaining syrup mother liquor in the 
forni of a very thin film over the sucrose crystals, These 
fondant-size sucrose crystals together with the remaiaiig 


size 


SULTOSE 


£ sucrose cry 
Ace molasses and sin 


UPOa CAP 


tion of this device, concentrated syrup is 


fed to the enc of one sh2ft 
foes ey. a —48 mesh prodoct 
screening opera 
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i desized, 


> erysealli 

is Con aveye cal by the action of the rotating 
along the fenzth of the shaft at 2 rate of about 1.06 
inches per second. The % material retention time in 
the beater-cryst2ilizer is about 1.5 utes, the time re- 
quired fer any porti charg: smiaterial to 
travels the full 95° of introduction to Tom of 
Gisch23-. 

ht appears that the 
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© tekes pla 
30” of tr 
1 ap; 
DING OF Ff pasty 
After a length of 
t of the twoshaft crystal- 
fizer ends and the aeareertecs 2 already formed are trans 
ferred by the action of the rotating paddies to the feed end 
of th: second shaft which mo-es the material towards ths 
Gischarge end. W. tr. Zz the 42” length along the 
second shaft, the agzregaics become more brittle in tex- 
ture and assume 2 characteristic spherical appearance, the 
large aggregates thercin being sbout 4” to %” in di- 
ameter. 
Referring again to FIG. 4 of the drawing. the aggreyate 
f line 49 from beater. 
Upon 
Setroduetioa arptegate sugar prod- 
vet is at « tempera ¢ in the range about $C-80° C, and 
bas 2 moisture content in the range about 1.5-2.5% 
by weight, + as about 1.4% by we ght. Dryer-cooler 
$0 may o¢ any 5 if My available érycr- 


fe comine 
coolce, such as 2 tray Cryer oF a nen y Cryct, such: at a 


te= 


50 


“bi rssh. 
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or a Roto Louvre granulator or a sepa- 
ate cooler, 
is supplicd via line $1 through be 


into dryer-cool cr 50 to elfc cot d 


tit $$ and Se fan $6, 
cooling purposes, or to modify 
ns within dryer-cooler 50, is 


aditio: 
& condit: 


$l and SS. 
ed. cooled sucar product is removed 
$9 via Tine $9 and supp’ to a 
¢ size reduction apparatus, such as comminuting 
mill 60 of transferred via lines $9 and $7 to screening 
ng finely divided, comminuted an 
urged via line 61 and yes ssed to size se 


* aaaie ¢ undersize 
being recovered via 
Nizer ae via line 66. 

Also, fines are recovered 2s prod 

after blending with a suita’ 

powdered starch or other a 

line 65 viz lint 68. A granular 

eg. —14 ob +48 mesh, is recove a aie Sizin 

G2 yia En - 


& 
out are bef 
a 2 Fitemill Commincter equipped with 16 
¢ bla de hanimers rotating at 3009 r.p.m. and provided 
sora 2 %c” round bole screen has been “found to be satis- 
factory. Screen analyses of a typical product, before and 
after milling, is set forth in accompanying Table IJ: 


As a size re- 
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=i mesh to $43 nish 
43 MEIN. 2. receseres. 


The drying of the product as it leaves beater-crystallizer 
39 is a re! tively simple operation. Desirably, the dry- 
ing operation is carried out under conditions such that the 
SUgar arsregates ned in motion in order to i 
sure uniforsa di aa of Crying gas, such as hot air, 
around the individual aggregates. When the drying oper- 
atior is carried out in this manner, a thorough drying can 
be accomplished within a relatively short period of time, 
such 33 within about 2 minutes, employing air of a tem- 
Petature of abou; 120° C, Vibratory type coaveyor dry- 
ers razy 2!so be s: yed for drycr-couler 
50. An oven dryer tunnel of tray dryer whercin the 
material is maintained in a substantially static condition 
requires sbout 8-12 hours at a ter te of about 85° 
C. to effect a satisfactory drying so as to reduce *he 
Moisture conicnt from about 1.5% to abuut 0.5%, picler- 
ably below about 1%. 

Screening of the dryer product is readily carried out by 
means of any suitable cormmercially available scrcenin 
unit. It hes been observed that the sugar product is rela- 
tively resistant to abrasion. The fines product, i.e. ag- 
Rregates having 2 Core size ene an about - ~ 4g mesh, 
however, tend to ab 
if hos been found d 

wd scrcening oF 
relative bumidi ¥ in order to prevent the meeies finss 
from becoming sticky and clogging or blinding the screen. 
This dificulty can teadily be avoided by carrying out the 
coran mineting stud sizing or screening opcrativa unes 
conditions of controlled humidity, 


As a preliminary to the consideration of FIGS. 5, 6, 
7 und 8 of the drawings, it is pointed out that it is not 
Powible to arbitrarily sclect any specific lower tempera- 
ture and to carry out the concentration operation at any 
Biven vacuum or reduced pressure which will generally 
result in the desired degree of solids concentration, i.c. 
in the range 95-97% by wei The purity of the sugar 
syrup influences the concentration operation, If the con- 
Centration temperature is too low, such as might result 
when the concentration operation is carried out under 
@ greatly reduced pressure or high vacuum, crystallization 
might prematurely occur within the concentrator, For 
example, 2 90% purity feed syrup will crystallize spon- 
taneously at about a concentration of 79% solids under 
vacuum of 24” Hg, corresponding to a concentration tem- 
perature or boiling temperature under these conditions of 
about 109° C, 

‘Referring now to FIGS. 5, 6, 7 and 8, these figures illus- 
trate and define the safe and critical operating control 
limits of the process of this invention with respect to the 
concentration of typical cane refinery syrups of different 
puritics. 

Referring particularly to FIG. $, for purposxs of itlus- 
tration, the data illustrated therein were derived from a 
Sugar product and a feed syrup produced by blending 
syrups to 94.8% purity. The data are applicable to feed 
syrups within the range from about 93 to about 96% 
purity. Line 1 of FIG. $ graphically sets forth the rela- 
tionship between cooking temperature and syrup concen- 
tration at atmospheric pressure or O vacuum. From FIG. 
5S it is seen that the syrup must be heated to about 129° 
C., the intersection of line 1 with dashed line 6, in order 
to reach the critical and desired minimum solids con- 
centration of 95%. Dashed lines 2, 3 and 4 illustrate the 
relationship between concentration temperature and syrup 
concentration at 3°, 5% and 6” of mercury vacuum, re- 
Spectively, to produce a syrup solids concentration of 
959% under these conditions, Line 5 and the hetchsd arca 
directly above linc 5 define and delineate a critical arca 
above which crystallization will occur in the concentrator. 
Line 5 therefore defines an upper limiting vacuum which 
must not be excecded if crystallization during concentra- 
tion is to be avoided. 

Accordingly, FIG. $ and FIGS, 6, 7 and $ serve as 
reference guides to determine the practical and safe oper- 
ating vacuum for achieving a siven concentration at a 
given temperature. For example, in order to reach a 
concentration of 95% solids at a temperature lower than 
that required when the concentration is ¢arried out at 
atmospheric pressure, a tempersture and vacuura must be 
chosen so that the operating conslitions are defined by a 
point with the general triangular arca defined by lines 6, 
Sand 7. It is scen that at 125° C, represented by dashed 
line 8, the temperature is well below the point where un- 
reasonable feed syrup and product degradation takes 
place; sce lincs 9, 10 and 11. At this temperature a 
vacuum of about $% to 6” of mercury would appear 
satisfactory. FIG. 5 also indicates that it would be prac- 
tical to carry out the concentration operation at a higher 
temperature, such as 128° C, with respect to a 95% purity 
syrup by carrying out the concentration operation at about 
4 to 6” mercury vacuum. FIGS. $, 6, 7 and 8 therefore 
comprise a family of operating charts useful in carry: 
ing out and delineating the practice of this invention, 
these charts indicating the necessity of selecting 125° C.- 
130° C. as the maximum concentration temperature, not 
to be exceeded, in order to avoid syrup cegradation and 
resulting variance in product quality. Concentration 


temperatures or operating temperatures below 125-130" 9 


C., such as below about 120° C., result in little iniprove- 
ment in product characteristics or reproducibility and in- 
crease the risk of premature crystallization because of the 
Narrower operating range bounted by the spoatancous 
crystallization vacuum curve line § and the critizal mini- 
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mum concentration, 95% solids, de! 
line 6. 

In preparing a blend of refinery syru 
the range 45-91% purity, as feed syrup 
of this inventiv nas been found fr 
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inally present in the raw sugar from which t 
derived. 
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safe invert to ash ratio of feed syrups for v2 ; 

feed syrups to produce a satisfactory and marketabiz frit 

sugar procuct. 

Teble III 

~ Invert to ash ratio (1/4) 

Feed syrup purity: Gesizcbly no? exceeded 
$5-$1 .. a 3.0. ; 
91-93 .. =: . 35. j 
FS EN crea 


In the practice of invention i is pr 
when feed syups cor ng invert are emp 
vert be not more than 12% by weight of the eed syT?, 
desirably not more than 8S by weis 

In accordance with a special £ feature of the pract ice pf 
this invention t mMprove ae color and to increasz 
sugar produ 
Cormporstc Va: 
mounts of phos> : 
salts of phosphoric acid, such as the a 
e.g. sodium salts, preferably in th: 
aqueous solution, to tht conce: 
Or as it is introduced to the crys 
to the syrup within 
and the anrou: 
panying Tadic IV: 

Teble IV 


Material 


These additive materials do not appear to stter pros st 


characteristics other than color. Other salt 
above sodium salts of pr ‘osphoric acid, ineInding por) 
sium, ¢al um and mance ium phosphates, as wellas 2s 0! 


acid, also otal ! 
The sugar products prepared in accocdance with this in- 


12 


vention are particularly useful as a carrier for 
teria, These ot ¢ matcrial which 
a fon! valos oF a tae OF 2 color Vales 
Ging) value and the li can suitatly b& i 
o process, such as dur 
someatinuti 


f ma- 


eature of 
ial is water-solud 
ic salt, it may 
& slong with 
to the concen 
to the ery 


Srocuced to the 


is. the pr c 
are maumsm homes: f the fina 


siradt 


m to a posse f 
wrterial wit has reached 
Ory, agcreeate form, about midway down t 
fave! of the = ough the beater-crysteitizer 
2d of the sugar 


Foe examets, vitamins such 
of atcst 30 my. per ovnce of sugar 
Corporated the: 
added to the syrup, be 
tion, in the case of beat stable vita 
exystallizatios, Crying or screening 


hhbile vitamin material. 


case of heat 
Pharmacectica! arditi 
terials in the amount 0.1-50% by weight 

product, depending cypon the par 

Cesized, may be incocpore! 

cevticns macerhis 

product include Cicuktiem phosphate and, in the lower 


concentration range, the voriows antibiotics. Spices or 

favoring agents in the rah.o< 025-505 by weight, de- 

pesding upon the fnvor level dzsired and particular 

Suitable 

sech moteriots incieds gorlic po » ehocelate and cin- 

ramon. Abo, various inert filler moterials in the range 

53-50% by weizht of the sugar product, such as micro- 

me cellulose (Avice!) sboxymethykellulose, 

3 the Further, the various 

starch conversion products, such as tapioca starch, corn 

Sasch, esteri or starches and the solubilized starches, in 

25 amount in the range 05-25% by weight may be in- 
© product. Also, various other m 

7 syzup (wet basis) and boncy and 
maple sytup in the amount 0.5-25% by weight may be in- 
corporated in the sugar product. 

As will be apperent to thow skilled in the art in the 
Fight of the foregoing disclowure, many modifications, 
alterations and substitutions are posible in the practice 
Of this invention without d=parting from the spirit or scoge 
thereof. 

We claim: 

1. A method which coniprices concentratine 
sytup to about 95-97% by weight so! 


: : 12 
containing in the range about 3-15% by weight non- 
se solids based on the sotids content of said syrup, 
said non-sucrose solids comprising invert and the ash, 
flavor, and color molassegenic componcats of blackstrap 
molzsses, said concentrating operation being carricd out 
30 that co crystallization takes place and at reduced pres- 
sure sod at a temperature not greater than about 130° C., 
immediately subjecting the resulting concentrated sugar 
to a heat dissipation operation simultancously with 
2rous agitation under con 
of fonda 
tioa be ‘© dissipate the he: 
dy ag: tion and being carried out in 
the substantial absence of liquid w: in contact with 
s2id 2 gates, and subjecting the resulting sugar product 
i$ and furthsr cooling to produce an aggregate 
sugar product containing not more than about 19 by 
weight moisture. 

2. A method in accordance with claim 1 wherein said 
sugar syrup contains not more than about 12% by weight 
invert. - 

3. A method in accordance with cl: 
reduced pressure is not more than about 15” Hs below 
atmespheris pressure. 

4. A method in accordance with clain: 1 wherein said 
Sugar sytup has 2 p in the range 85-9190 and an 
invert to ash weight ratio not more than about 3.0. 

5. A method in accordance with claim 1 wherein said 

ity Sout 93%. 
© with claim 3 wherein said 
sugar syrup has 2 purity in the r: 

7. A method in accordance with claim 1 wherein said 
sugar syrup bas 2 purity in range 91-939 aad an in- 
Vert to ash weight ratio not more than about 3.5. 

8. A method in accordance with claim 1 whercin said 
Sugar syrup hzs a pu in the range 93-979. 

9. A method in accordance with claim 1 whereia a 
water-soluble phosphate is includsd in said aggregate 
sugar p said water-soluble phosphate being included 
in an az we range O.1-1.0 by weight based on said 
solids in said svgar syrup. 

10. A method in accordance with claim 9 wherein said 
weter-soiuble phosphate is trisodium phosphate. 

il. A method in accordance with claim 9 wherein said 
water-soluSic phosphate is disodium hydrogen phosphate. 

12. A method in accordance with cl: 9 wherein said 
Water-soluble phosphate is monosodium dihydrogen phos- 
phate. 

13. A method in sccordance with claim 9 whercin said 
water-soluble piosphate is phosphoric acid. 

314. A method which comprises concentrating a sugar 
syrup to about 95-97% by weizht solids, said sugar syrup 
cont. Z not more than 155 by weight non-sucrose 
solids based on the solids content of said syrup, said non- 
sucrose solids con ng invert and the ash, Davor, and 
color molazicgenic compouents of blackstrep molosses, 
said concentrating operation being carricd out so that no 
erystallization takes place and at reduced pressure and at 
& temperature not greater than about 130° C., immediately 
subjecting the resulting concentrated sugar syrup to a heat 
Sissipation operation simultancously with vigorous agita- 
tion under conditions to produce aggregates of fondant-size 
sugar crystals, said heat dissipation operation being at 
least sufficicnt to dissipate the heat produced by agitation 
and crystallization and being carried out in the substantial 
a’cence of liquid wetcr in contact with said aggresates, 
recovering from siid cooling operation a sugar product 
baving a moisture content of about 2% water and sub. 
jecting said aggregate sugar product to drying and further 
cooling to produce an aggregate sugar product containing 
not rnore than zbout 0.7% by weight moisture. 

15. A sucar product consisting esscntinlly of aggregates 
of fondant-size sugar crystals produced in accordance with 
claim 1. 
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I water con- 
tution of an 
‘ed prod- 


to form 2 fee-fowis 
sucrose layer or coating. 


bags w! which are wondee with mos 

long as the daz or carton is cloud, the brown = keeps 
Hs smcoth texture. When a carton of brown sugar is 
Opened and ezpoud to the air at room temperature, the 
sogzr bas 2 tendency to lose some of its mx re under 
eexizin climatic conditions, and during this drying out 
period, the brown sugar tends to cake and tohardcn. The 
bard jumps formed are uit to disintegrate and pre- 
west a number of handiing and mizing problems to the 
industriai cccr and to the commer. 

Brown sugar contains, in addition to pure sucrose as 
its principal constituent, a coating of molasses which im- 
parts the i inctive ft wor and color to this type of sugar. 
The molasses, which ix composed Of suciox, invert sugar, 
ath, water and other crystallizable and non-crystallizable 
compounds, scrrounds the pure sucroce crystals in the 
form of 2 thin and sticky film. When brown sugar lows 
part of its moisture, by orying under certain atmospberic 

toa, the thin of mnolasies surrounding the sugar 
crystals increases in stickinew and cements the adjacent 
crystals together, thus forming a hard Jump. 

We have found that if ordinary granular brown sugar 
With its normal moisture content is first dried to remove 
8 large portion and advantagcourly most of normal 
water content, it can then be coated with a liquid coating 
material in the form of a wlution of an edible, non- 
hygroscopic coating matcrial, and the coated sugar then 
further dricd to give a valuable, free fowing granular 
brown sugar product with an outer ‘Coating of the added 
coating matcrial. 

We have fuund that if granular brown sugar is dried 
to a low moisture content, around 1.5% or Jets, and ad- 
vantazcously less than 1%, it can then be cuated with « 
concentrated SOCTOSG, sone and the Fae product wien 
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having unusual kecping propertics 
re and caking. 


frown sugar prod 
and resisiaace to ny 

Ordinary brown ar contauming around 3.59 to 4% 
of water and with a sticky molasses coating, if coated with 
an added amount of aqucous solution of coating mate- 
nial, results in biending of added aqucous layer with 
the molasses layer and gives a product of increased sticki- 
ness and one which it is difficult to dry without the forma- 

ups. But by drying the brown sugar be- 
ted with the liquid coaung, the molasses layer 
d into a form which docs not readily dblead 
the added liquid, or blends therewith only to a lim- 
mt. And such dried granular brown sugar can 
¢ with a liquid and the resulting product dried 
to give a final dried coated product with the coating ma- 
ly surrounding the dricd molasses layer as ao 
layer. 

We have found that in general the drying of the brown 
sugar should be carricd to the point where the moisture 
contest ts less than 2% and advantageously less than 
about 1.5%. And much better results are obtained whea 


re content is reduced to around 1% or less be- 


iquid coating materials can be used for coat- 

ed brown sugar before it is subsequently sub- 

f drying treatment. The coating ma- 

als uscd in solution are edible, non-hygroscopic coat- 
ing materizis which will adhere to the dricd brown sugar 
solution aod which, on drying, will give 

crial thus added in solution. Aque- 

ions of non-hygroscopic sugars can thus advao- 
tageously be uscd, as well as aqueous solutions of other 
non-hygroscopic edible sulids which, on drying, will give 
a residual couting on the granular brown sugar product. 

The coating of the dricd browa sugar with the liquid 
coating material can be accomplished by different methods 
of procedure, One advantagcous method is to spray the 
dricd brown sugar with the liquid coating material and 
with agitation to insure uniforin distribution of the coat- 
ing liquid on the dried brown sugar granules. Another 
advantagcous method is to mix the dricd brown sugar 
with the liquid in a suitable mixing device which insures 
uniform and thorough intermixture and coating of the 
dried brown sugar with the liquid. For example, the 
predried grenular brown sugar can be sprayed with a hot, 
saturated No. | sugar syrup with agitation of the sugar 
én a Hobart mixcr, which is a dough-type mixer, and with 
continuation of the mixing and spraying until the proper 
amount of sugar solution has been added, e.g., advan- 
tageously up w around 10%, of sucroxw based on the 
weight of the dricd brown sugar used. 

The predrying of the brown sugar can be carried out 
by differcnt methods of drying, and advantageously by 
passing hot air in contact with the granular brown sugar 
while it is agitated and continuing the drying until the 
desired low moisture content has been obtaincd. The 
resulting dried brown sugar can be stored and subse- 
quently treated, but is advantagcously treated, while still 
hot from the drying operation, by adding the coating 
liquid, with continued agitation and with the carrying out 
of the further drying of the coated brown sugar with 
continued agitation and with the use of hot air until the 
final dried granular product is obtained. 

Drying equipment such as the Herscy granulator can 
be used both for the initial drying of the brown sugar 
and for the further drying of the coated brown sugar; 
and it is ope advantaze of the prescnt process that the 
Crying of the granular brown sugar before coating and 
alse Use drying of the brown sugar after coating can be 
carried out in available drying equipment. 

_ The érying of the granular brown sugar before coat- 


temperatures and with agitation of the granular brown 
sugar to maintain it in a granular condition dur 
drying operation, gives a product which is hot and w 
unless immediately coated while in a freshly prepared 
hot state, should be cooled to atmosp emperature 
if it is to be kept and stored before “further treatment. 
Similarly, the dricd coated brown sugar, when the final 
drying is carricd out by the use of hot air at clevated 
temperatures and with agitation of the coated brown sugar 
to maintain it in a granular condition, is a hot gra 
product which should be cooled, and advantagcously 
tapidly cooled, to ordinary temperatures, advantag 

with continucd agitation during the cooling ope 

The temperature of the dry, coated granular produ t 
leaving the drying apparatus should ordinarily be tempera- 
turcs not excecding about 85° to 90° F. 

The proper drying time, both for the initial drying of 
the brown sugar and for the drying of the coated brown 
sugar, will depend upon the construction and type of 
drying equipment, the air temperature at which the prod- 
uct is dricd, the rate of air passing through the drying 
equipment, and the feed of the raw material. 

In gencral, the drying of the initia] brown sugar should 
be carricd to a point such that the dricd brown sugar 
before coating has a moisture content not materially ex- 
ceeding about 1% and advantagcously materially less 
than 1%, although improved results have been obtained 
in some cases with somewhat larger percentages of 
moisture in the preliminarily dricd brown suger. So 
also, the drying of the coated brown sugar should, for 
best results, be carried to a point such that the m 
content of the final coated product is less than 1% and 
advantageously 2 small fraction of 1%, particularly 
where ordinary sugar syrup (sucrose) is used as the coat- 
ing liquid. 

In order to evaluate the caking resistance or resistance 
to moisture of the dried brown granular sugar product 
under controlled conditions, the following method was 
adopted for testing the caking resistance or resistance to 
moisture of the product: 

The method was an accelerated method consisting in 
exposing 10 grams of the product to be tested in an 
open aluminum dish to a temperature of 85° F. and a 
relative humidity, of 70%. The sample is slightly tilted 
during the experiment, in order to test its resistance to- 
ward flow. 

When the product starts to lose its free-flowing chzr- 
acteristics, which is observed by tilting the dish back 
and forth, the time of resistance to cakiny is recorded. 

These conditions represent adverse atmospheric con- 
ditions and, if the product is free-flowing under these 
extremcly unfavorable conditions for a long period of 
time, it is assumed that it will resist caking under normal 
fluctuating atr.ospheric conditions, 

The invention will be further described in connection 
with the following examples, but it will be understood 
that the invention is not limited thereto, 

Example 1.—-The brown sugar used was a soft No. 
13 brown sugar with a sucrose (polarization) of 89.2% 
and a moisture content of 3.84%. This sugar was dried 
in a laboratory oven at approximately 90° C. to three 
different levels of moisture content, namely, 0.7%, 1.3% 
and 2%, and the three dried products thus produced 
were separately treated. 

A portion of each of these predricd brown sugars was 
then sprayed with a heated No, 1 sugar (sucrose) syrup 
solution of about 67° sucrose content, While the brown 
sugar was mixed and agitated in a Hobart mixer, the 
preheated syrup at about 85° C. was sprayed in the form 
of a fine and even spray onto the brown sugar, thus agi- 
tated, and the spraying was continued until 10% of the 
total syrup, ic. 6.75 sucrose, bascd on the total weisht 
of the brown sugar used, was added. 

After the predricd sugar had thus been coated with 


the sugar syrup, the respective samples were transferred to 76 


] 
nulator, in which y were dritd with 
on for a period of about onc hour with 


a laboratory 
continued agitat 


hot air at 130° C., and the prod 
with continucd agitati 
80° F. All of tk 


room tempc 
i coated products wer 
‘yler mesh screcn, and the 
physica nara cs of the products were evaluated 
from the fra h passed through the screen. 
The product made from brown sugar P predsicd to 0.7% 
and which was coated with the 
. showed, after drying, a moisture content of 
» and 96% of the product passed through a to 
mesh screcn. The moisture resistance of the produg Dats 
thus produced was 6 to 8 hours. 
The produc t made in a similar way from 
sugar predried to 1.3% moisture content bad a m 
content after coa and drying of 0.21%, and 87% 0: 
the product passed through a 10 mesh screen. The prod- 
uct also had a moisture resistance of 6 to 8 hours. 


predried to 2% moi 
having a moisture content ‘after drying of 0.34%, 
$8%% passed thror a 10 mesh screen, dut the gr 
product thus produced also h 
6 to § hours. 

Example 2.—T 


0.7% was heated to a tempe 
fore ¢ No. 1 sugar syrup was feoetaerin onto the a 
the procedure otherwise being similar to that de- 
in Example 1. The product, after coating, wat 
dried in the gran r, cooled to roo ature, apd 
ng couted product, after drying. had 
a moi ture content of D222 97% 2 of the product passed 
through a 10 mesh ser d the t product had a mois- 

ture resistance of 6 to $ te 

Example 3.-The drown sugar used in this example 
was a No, 13 soft brown irs co: 
sition: sucrose (polarization), 87.20%; invert, 4.27%: 
ash, 2.14%; moisture, 3.795; and undetermined, 2.60%. 

This brown sugar was predried in 2 small rotary crum 
to a moisture content of 0.88%. The predried sugar was 
sereened through 2 No. 14 Tyler mesh screen to remove 
oversize, and fines passing through a No. 56 Tyler mesh 
sereen were also removed before the predried granular 
product was sprayed with the sucrose solution. 

The predricd granular brown sugar was conted with 
a No. 1 sugar syrup which was a commersciz! product! of 
67 Brix, vting a spray gun filled with the cold solution 
and applying the spray te the cold brown sugar whil¢ it 

was being agitated in a Hobart mixer to insure homofe- 
neous mixing and coating of the syrup on the brown suger 
granules. 

Different amounts of sugar syrup were added in this 

way and the coated brown sugar was then Cried in the 
laboratory granulator with continued agitation and the 
passage of hot air at about 130° C. and for a period of 
about 40 minutes, and, after drying, the product was 
cooled in the apparatus with continued agitation for 
about 20 minutes, until it was at room temperature. The 
product was screened through a 14 Tyler, mesh ser¢en 
and on a No. S6 Tyler mesh screen to give a ee 
ready for packaging. 

The predried brown sugar, without any coating | i of 

sucrose and having a moisture content of 0.88%, had a 
moisture resistance of only 25 miavtes, When this pre 
vet was coated with an amount of sucrose equal to 3. 1% 
and the coated product dried to a moisture content! of 
0.509%, the moisture resistance was increased to 6S 
utes, Whtn the sucrose applied was increased to $. 
the coated, dried product ‘had a moisture content! of 
0.61% and a moisture resi: ¢ of 120 minutes, The 
further increase of the sucrose coating to 6.75 and with 
a moisture content of the coated dried produzt of 0.785 
had a remarkable moisture resistance of $ hours. In- 


ad aoe product with 
isture resistance of 350 
cally all of tac produc 


oisture resistance of this product was 

m this granular 
sorrespoad: ng to 3.3% sucrose and 
was ened, it had a moisture content of 
Was increased to 90 


dg, coated product had a mois- 
content of 0.50%, and a moisture resistance of 140 
When the coating was ix 


PE 
Kable moisture resistance of 330 

ease of the sucrose coating to 

é 2 of 0.549 

r mures. Further in- 

creases of the sucrose 4 to 125% > and 15% gzove 
protects of mois f 0.39% and moisture re- 
searnce respectively of 380 ae 400 minztes. Practically 
ali of the products thus produced passed throuzh a 10 
mesS screcs. The crying temperature used in the above 
tests was 150° C., and the drying time aboct 60 rituutes. 

The procpcts produczed by the above examples were 

soluble, requiring a dissolving time similar to that 
brown sugar. i . 

Examination of the products under a microscope in- 
dxated that a fine film oc layer of sucrose crystals was 
formed around the brown sugar granules or clusters and 

the dried molasses layer from contact with the 
atmosphere. 

From the above examples, it i eviden: that the amount 
of sucrose used for coating the cried brown sugar can be 
somes bat vacied, but that best results are obtained, from 
the standpoint of keeping qualities of the product, wiih 
an amount of sucrose within the range of aboct “CR- 

amounts of sucrose do not materially 


ait with ‘the coating of precricd brown sucer, 
ee were carried out with the spraying of un- 
dried brown suger or brown sugar having a moisture con- 
tent around 4% and with varying amounts of sucrozc 
solution addz¢d. Thus, brows scgar with a moidure con- 
tent of 4.26% was cried with hot air at a temperature 
of 140° for'6O misutes and gave a product with a mois- 
ture content of 0.63% acd 2 moisture resistance of 40 
minutes. Coating this brown sugar with a sucrose solu- 
tion amounting to 3.3% sucrowe and then drying gave a 
dried product with a moisture content of 0.47% and with 
only $0 minutes moisture resistance. Increasii sing the su- 
erose coating to 6.7%, and with drying to give a Cried 
product of 0.47% moiture content, gave a product with 
& moisture FF 2 of 125 minutes. And using 19% 
sucros to coat ie brown sugar, ané Crying gave 
2 prod 
ture resistzace of 140 minutes; whereas provucts were ob- 
tained, by costing preéried brown sugar with 10% t- 
crore, 23 indicated Ly the above examyles, with a moi = 
tuse resistarice of 5 to 8 hours. 
The use of 2 concentrated sucrose solution for coating 


FOR Sugar Was coated 9, 


70 


¢ acrantaye 

s 3 Prop 
but as readily soluble and has the 

al brown sugar tuste and flavor. 

Instead of using a sucrose solution, solutions of other 
noa-hysroscopic sugars can be used in a similar way. ‘Tho 
predrying of the brown sugar before coating with the sugar 
Solution prevents or limits the intermixing of the added 
sugar layer with the dricd molasses layer and gives a cout- 
ng layer which is made up largely or entirely of the cout- 
ing sugar, with only a limited blending of the dricd mo- 
lasses layer with the added coating layer. 

In a similar manner, other aqucous solutions of non- 
hygroscopic edible solids can be used to form coated 
brown sugar products coated with the edible materials so 
used. . 

The new granular product produced as above described 
can advantageously be pulverized to give a valuable new 
pulverulent product. The pulverizing of dried granular 
brown sugar to form a pulverulent product is described in 
the prior ap y plication of one of the present applicants, Ser. 
No. 550,534. The granulur product of the present inven- 
tion can advantagvous!y be puiverized, as described, in 
said prior application, to give a pulverized product with 
a high resistance to moisture. 

The pulverized product so Produc ed will bave the su- 
¢rose content of the sucrose crystals of the original brown 
Sugar product and also the dried molasses la 
Outer sucrose coating converted into a fincly pulverized 
fe » with a major portion of the product made up of 
sucrose and with the pulverized diicd molasses co:npo- 
nent of the product uniformly distributed throughout the 
pulverulent product. 

We claim: 

1. The method of producing an improved brown sugar 
product which comprises drying granular browa sugar tu 
remove Uuc greater po,tion of the water therefrom, coat- 
ing the dried granular brown sugar with a concentrated 
solution of an edible non-hygroscopic sugar by spraying - 
the concentrated solution on the dried granular brown 
sugar with agitation, and the amount of such solution hav- 
ing a sugar content of between about 3.3% and 20% of 
the brown sugar and drying the coated product with agita- 
tion to give a dry, coated, granular brown sugar product 
containing a fraction of 1% of moisture. 

2. The process according to claim 1 in which th: pre- 
¢rying of the granular biown sugar before coating is car- 
ried out at an clevated temperature with agitation, and 
in which the costed brown sugar is also dried at an cle- 
vated temperature with agitation, and then cooled to a 
temperature below about 90° F. with agitation. 

3. The process according to claim 1 in which the gran- 
ular brown sugar is first diicd to less than about 1.590 
moisture before coating and subsequent drying. 

4. The process according to claim 1 in which the par- 
tally dried granular brown sugar product is coated with 
a concentrated sucrose solution, followed by drying to 
give a free-flowing, non-caking, granular brown sugar 
product having an outer coxting of sucrose thercon, 

5. The method of producing an improved granular 
brown sugar product which comprises subjecting granular 
brown sugar to partial drying to remove the greater por- 
tion of the watcr therefrom, coating the resulting dried 
granular product with a concentrated solution of sucrose 
to the extent of around 67-10% of sucrose by spraying 
the dried granular product with the concentrated solution 
with agitation, ané the amount of such solution having 
a suger content of between 3.3% and 20% of the brown 
sugar, and Crying the coated granular product with agita- 
tion to yive a Cranular, free- flowing, non-caking, brown 
sugar product containing a fraction of 1% of moistne 
anc with an oster sucrose layer produced by the coating 
and drying operation. 
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This invention relates to an improved free-flowing non- 
eaking brown sugar product in granular form, and an 
improved powdered brown sugar product made there- 
from, and includes the new products and the methods of 
producing them. 

The improved granular brown sugar product of the 
Pprescat invention is made by coating ordinary granular 
brown sugar, or partially dried granular brown sugar, 
with a small amount of a relatively non-hygroscopic, 
edible, pulverulent coating material to coat the sticky 
molasses coating of the brown sugar, and drying the 
coated procuct to convert the sticky molasses coating into 
a dry coating ard to form a product having valuable 
non-caking propertics. By pulverizing the dried granu- 
Jar, product an improved powdered brown sugar product 
is obtained, 

Commercial brown sugars are commonly marketed in 
a moist form. The handling of such sugars presents a 
number of probleins to the industrial user as well as to 
the consumer, They are usually packzged in cartons or 
bags which arc provided with moistureproof linings. As 
long as the bag or carton is closed, the brown sugar keeps 
its smooth texturc. When a carton of brown sugar is 
opened and exposed to the air at room temperature, the 
sugar has a tendency to lose some of its moisture under 
certain climatic conditions, and during this drying out 
period, the brown sugar tends to cake and to harden. 
The hard lumps formed are difficult to disintegrate and 
Present a number of handling and mixing problems to 
the industrial user and to the consumer. 

Brown sugar contains, in addition to pure sucros= as 
its principal constituent, a coating of molasses which im- 
Parts the distinctive flavor and color to this type of sugar. 
The molasses, which is composed of sucrose, invert sugar, 
ash, water and other erystallizable and non-crystallizable 
compounds, surrounds the pure sucrose crystals in the 
form of a thin and sticky film. When brown sugar loses 
part of its moisture, by drying under certain atmospheric 
conditions, the thin film of molasses surrounding the 
sugar crystals increases in stickiness and cements the ad- 
jacent crystals together, thus forming a hard lump. 

T have found that if granular brown sugar, or partially 
éride granular brown sugar, with a sticky molasses coating, 
is coated with a small amount of a relatively non-hyzro- 
scopic, edible, pulverulent, solid material, and is then 
dried to convert the moist molasses layer into a dry, 
solid layer, a valuable non-caking, granular brown sugar 
product can be produced which is free-flowing, which 
will not become sticky under ordinary fluctuating atmos- 
pheric conditions for relatively long periods of time, and 
which retains the characteristic favor and taste of brown 
sugar, Or a somewhat modificd taste duc to the coating 
material. 

The amount of pulverulent coating material used 
will vary somewhat with different materials, but in gen- 
erat will be within the range of 16 to 10% of the 
weight of the brown sugar, somewhat smaller amounts 
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Jent ma’ | bz solubdie to some ¢ 

the molasses but which are used in excess a the smop: 
which will dissolve in the m ? 
ing of such pulverule 

The reia vely non 
Solid materials used for co. 
¢rying include toth org: 

ative of org: 
such 2s cornstarch, wh 

Xtrins, cereal fi telative! 
verulent sugars, $ as cosfectiones’s sugar, 
lactose and fructose, dextran, organic esters such 2s = - 
crose sicarate, ete, ? $ and protcin: cous foossh 
pulverulent forin, such 2s casein, ecs 
powder, etc. The ediblz 
part organic and in part inorg um lactate, 
Magnesium stearate and eer salts Retie organic acids, or 
entirely inorganic in character, such as tricalcium phos- 

: cate, etc. ' 

A comlination of two or m 
adv vantagcou: asly be used and may 
2 Single coating material alon es, agents such; as 
calcium silicate, sodium sili ad other coadi- 
tiontrs may be combined with corms: es. in the 
Proportions of 1% or less of calcium silicate and 3; of - 
cornstarch addsd to the brown sugar before éryiag| to 
form the coating m2tcrial. i 

When, fer example, 2 small 2mount of starch, bet« ween 
adout 1% and 5%, is used to coat the wet, pranviar brown 
suger, or the partially dried, but stil! wet, graavier brown 
sugar, and the coated broan sugar is then d: ¢ 

molasses Inyer is coavested into a dry ayes 
2 relatively non-hygroscopic starch layer is formed 
around the molasses film andi is baked on the brown sugar 
during the drying process to sive a final product highly 
resistant to fluctuating atmospheric conditions. 

When powdered white sugar, such as confectioncr’s 
sugar, is used to coat the brown sugar or the partiofly 
dried brown sugar with an amount in excess of that 
which will dissolve in the molasses layer, and suffici 


fective than 


layer is similarly baked ‘during the dryin SP ocess, > fiaal 
product is obtained which is highly resistant to fucteating 
atmospheric conditions and to caking. H 

While brown sugar with its normal moisture content jean 
advantageously be used in the improved process, andjin 
Producing the improved products, of the invention, the 
partial drying of the granular brown sugar to reduce the 
water content of the molasses layer, €.§. to 1.5% to 2%, 
is advantageous in that less starch or powdered sugar or 
other edible relatively non hygroscopic pulverulent ma- 
terial is required for an effective coating of the product, 
and a product of improved stability can thereby be ob- 
tained, 

Instead of using a single coating material, for coating 
the granular brown sugar, two successive coatings dan 
advantagcously be applied to form a dried product hiv- 
ing a double outer layer or a composite outer layer 
surrounding the dricd molasses layer. Thus, instead lof 
using starch alone, or instead of using fine sugar such 
as confectioner’s sugar or powdered sugar alone for 
coating the granular brown sugar, two successive cont- 
ings caa be used, the first being a coating of the powdered 
sugar, following by coating with 2 small amount ‘of 
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the product to Sucteating atmospheric 225. 
= to a point 
gaz kas kess than 
393 of mois: c m is a of 
3%, becgh Exproved pe c beea obtained 
iB some cases with somes hat lary: centages of m 
tore & the G23} 
In order to 
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ce the caking resistance or re 
moistace of the prod=st: 
3 method 
> 10 grams of the 
sm dish to 2 temperature of 85° F. and 2 re 
bomidity of 705¢. The sample is sii 
the experiment, in 

Vibes the product starts to lose its £, 
acteristics, which is obszrved by 
forth, the time of 

These conditions represeut adverse atmospheric con- 
Gitions and, if the product is free-flowing under these ex- 
tremely usfavorablc con long period of tin 
2B uumed il resist coking vader nocma! Luce 
tuatiog 2tmospheric conditions. 

The invention will be ferther described in connection 
with the followicg examples, but it will be understood 
that the invention is not limite? thereto. 

* Example 1-—The brows car used had the following 
anzlysis: sugar (polarization) 83.5%, invert 3.6%, 
moisture 3.1%, ash 22%, and undetc 2d 2.0%. 
‘Three percent of pulverized cornstarch was added to the 
brown sugar and thoroughly mixed therewith to form 2 
bayer of starch thereon. 

The apysrates ued waz 2 laborat rotary drum type 
Stier, through which hot air at a te perature of around 
136° t 145° C. was p nd the prodect was dricd 
with rotation of the ¢dricr and agitation of the product 
for periods of 20, 40, 60 2nd £9 mi with removal 
Of sampies at the ecd of cach of th 
mediate cooling of the sam 
samples were scrcencd through a 
screen to remove over-size granules. ‘The moisture con: 


zd flow, 
2 cher- 
dish back and 


tent and resistance to caking in minutes of the screened 
samples by the above test are shown in the following 
tadle: 


Molsture, | Resttance 
Derovat | to casing, 
talnutes 


40 
83 


% 
no 


Exemple 2.—-The brown sugar used was similar to 
that of Ex land had a moisture content of 3.58% 
and 2 polar on value of $9.25. This sugar was ad- 

J with 105 of $X confectioner’s sugar and coated 
therewith and was then subjected to drying in a manner 
imitar to that described in Example 1 until the moisture 
content of the dried and screened product was about 
0.35. This product showed a resistance to moisture of 
$0 minu : 

Exemple 3.— The granular brown sugar referred to 
in Example 2 was first dried to a moisture content of 
1.555. This dried product was then admixed with 10% 
of 4X confectioner’s sugar and treated in a manner simi- 
lar to that described in Example 2 until the moisture 
co: of the dried arid screened product was about 
0.4%. This product showed a resistance to moisture of 
150 atinutes. 

Exenple 4.--The granular brown sugar used was the 
same as that referred to in Example 2, with 3.58% mois- 
ture content. 109% of powdered brown sugar, such as 
eescribed in my prior application Serial No. 550,534, 
filed December 2, 1955, of a Enzncss correspoacding to 
about $X-6XN confzstioner’s sugar was used instead of 

“s sugar as described in Exaruple 2, and 
the product was dried until the dricd and screened 
ad a moisture content of 0.3%. This product 

showed = resistance to ravisture ef 120 minutes. 

Example 5.—The brown sugzr of the preceding ex- 
ample was partially dried to a moisture content of 1.55% 
and the process was otherwise such as described iu the 
preceding examptss, using 10% of powdered brown sugar. 
The resulting product of about 0.3% moisture content 

nce to moisture of 150 minutes. 

Example 6.—The same brown sugar was used as re- 
ferred to in Example 2 with a moisture content of 3.58%, 
and 3% starch was added, and the process carried out 
as described in Example 2 to give a dried and sercencd 
product of a moisture content of about 0.5%. This 
product showed a resistance to moisture of 150 minutes. 

Example 7.—The brown sugar of the preceding exam- 
ple was partially dried to a moisture coatent of 1.55% 
and was then admixed with 3% starch, and the process 
carried out as described in the preceding ex mplc to give 
a dried, screened product with a moistuie content cf about 
0.5%. This product showed a resistance to moisture of 
150 minutes, 

Example &-—The brown sugar used had the following 
analysis: sugar (polarization)—88.7%; invert—3.27%; 
moisturc-—2.77%; ash-—-2.13%; and undetermincd— 
243%. 

This brown sugar was partially dried toa moisture con- 
tent of 1.5%. This partially dried brown sugar was ad- 
mixed ia & Hobart mixer with 59 of starch, Passing 
through a 325 mesh scrcen before use, and the adenixture 
continued until a homogencous mixture was obtained. 
The so-coated product was then transferred to a labora 
tory granulator, dried for 30 minutes with air at 130° C. 
passing over it, and cooled for 20 minutes with cold air 
and with continued egitation until the sugar reached a 
Foor temperature of about 25° C. The dricd product 
Was then screcocd through » 10 mesh scresn. It showed 

istanc; to moisture of 140 minutes. 2 


Example 9—5% of dzxttin was used instead of 5% 
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starch in the manner described in Example 8, and gave a 
product with a moisture resistance of 50 minutes. When 
10% of dextrin was used in a similar way, the product 
had a moisture resistance of 80 minutes. 

Example 10.—Using 5% of all-purpose Nour instead 
of 3% starch, according to the procedure of Example &, 
& product was obtained having a moisture resistance of 
125 minutes, 

Example 11,—Using 5% of lactose instead of 59 of 
starch, according to the procedure of Example 8, the re- 
sulting product had a resistance to moisturc of 65 minutes. 

Example 12.—Using 5% of dcatrose instead of 5% 
starch in the process of Example 8 gave a product hav 
ing a resistance to moisture of 40 minutes. The use of 
10% of dextrose instead of 5% gave a product with a 
resistance to moisture of 60 minutes. 

Example 13.—Using 5% of cascin powder instead of 
5% of starch according to the procedure of Example 8 
gavo a product with a resistance to moisture of 40 min- 
utes. 

Example 14,—Using $% of dextran instead of $% of 
starch in the procedure of Example 8 gave a product hav- 
ing a resistance to moisture of 45 mines. Using 10% 

- of dextran in a similar way gave a product having a re- 
sistance to moisture of 130 minutes. 

Example 15.—5% of tricalcivin phosphate w2s used 
fnstead of 5% starch, according to the procedure of 
Example &, and gave a product with a moisture res 
ance: pf 150 minutes. 

Exomple 16.—The use of 59% calcium silicate instead 
of $% wicalcium phosphate in a similar manoetr to that 
of the preceding example gave a product having a resist- 
ance to moisture of 110 minutes, 

Example 17.—The use of 5% of calcium Iactate in- 
stead of 5% of starch meas to the procedure of Ex- 
ample § gave a product baving 2 esistance to moisture 
of 130 minutes. 

The carrying out of the process on a plant scale can 
advantageously be accomplished i in such an appsratus as 
thet illustrated conventionally in the accompanying draw- 
fog. In the apparatus illustrated, a mixer is indicated 
conventionally at 1 for mixing the granular browne sugar 
with starch, or other edible, relatively non-hygroscopic, 
pulverulent material, before drying. From the mixer 1, 
the sugar flows through the conduit 2 to the upper inlct 
end of a rotary dryer such as the Herscy granulator 3. 
From the lower outlet end of the dryer, the sugar passes 
through the conduit 4 to the upper inlet end of a sccond 
rotary drum such as 3 
as a cooler and for further drying the granular sugar. 

*" From the lower discharge end = the cooler 5, the diicd 
and cooled granular sugar passts through the spout 6 
and over a 10 mesh Tyler sereen (not shown) to remove 
oversize granules, and the screened product is then passed 
to a storage bin or receptacle 7, from which the dry ma- 
terial can be passed to packaging equipment, 

At the lower outlet end of the dryer 3, provision is 
made for introducing hot air, the air being preheated, ¢.g. 
to around 275° F., by passing over steam heated coils 11, 
From the upper end of the dryer, air is discharged 
through the outlet pipe 12, and circulation of air is effected 
by the blower 13. 

The lower Herscy granulator or cooler has provision 
for the introduction of cool air, ¢.g. at around $0° F. 
at 14, and the air is discharged from the cooler thiough 
the outlet 15, with circulation effected by the fan 16, 
“An such an apparatus, the brown sugar in its normal 
granular form is introduced and admixed with the starch 
or other “pulverutent meterial and dricd by the hot air 
while it is agitated and kept in granular form, and the 
hot dried coated sugar is discharged from the lower 
eng of the drycr to the upper end of the cooling dium, 
where it is kept in agitation and subjected to the action 
Of cool air to cool the dricd sugar, and to accomplish 


further diying if the sugar h2s not been sufiicievtiy dried 45 


Herscy granulator 5, which serves, 


» moved after 
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4.35%, ash 1.19% and u: 
susar was added 2% of s 
sugar ia the mixex 1 Tas f 
with the admixed si 
The air temperature ¢: 
and the dricd sugar Jef 
170-180° F, Ja the cooler o> y 
temperature of about 8$° F. was stp; 
cooled to a discharge temperature of eg" F. aod 

ure content of 0.21%. The resul 3 b cried sé 


Sout £4 059 “s per bose 
anes was adout 275° ee 


a moisture co aThee. jo 
3% of starch and the process was 
carticd out as described in Example 18. The dried aad 
screened product had 3 moisture contest of 0.4% andia 
ing of more then 100 misuies. 
fe 20.--The brown sugar weed was a Fighter 
grade (No. $) with x lower mojasses conten? thas the 
brown sugar of the above exanip! cs. This browa sugar 
had the pollows ng analy Si SUZ 
invert, 2.58%; moisiur 78% and uh- 
Se 1,099. The sugar was treated in 20 3p7. si 
tus such as that above described and Moszrated, excep: 
that the admixing of the sugar with 3% of cornstardh 
was effected at the time the mixture was added to the 
drying cylinder, and some of the added cornstarch was 
carried away by the hot air passing through the drycr, 
so that only about 1.256 was present in the dried t protuct. 
The average temperature of the brown sugar, after pass- 
ing through the drying cylinder was between 180° and 
200° F,. and the average temperature of the sugar ré- 
passing through the cooling was 
around $2* F. The average moisture conten: of the 
sugar removed, after passing through the dryer, was 
about 0.20%. The Product ¢ thus produced showed [a 
Moisture resistance of more than 180 minutes, \ 
The drying of the granular brown sugar with hot air 
at elevated temperatures, as described in the above ek- 
amples, Icaves a dry coating which, while hot, is still soft 
or plastic, and it is important to cool such a hot, dricd 
product to a low temperature before it is discharged from 
the dryer and exposed to the surroundiag atmosphere. | 
In my prior application ~ No. $$0,S34, I have d¢- 
scribed the proluction of an improved brown sugar prod 
uct in powdered form by pulverizing dried granular brown 
sugar to form a fincly pulverulent product. | 
When the Product, of the above example was pol- 
Verized as described in said prior application, it gave 2 
pulverized product which had a resistance to moisture df 
more than 189 minutes, 
In a similar manner, the dried products of the other 
examples can be pulverized to form composite Cae ed 
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t of my prior 
applications, Scrial Nos. $50,534 and 35, filed De- 
tember 2, 1955. 

T claim: 
3. The method of convert 


fy non-hy grosco; - 
atying the coated brown sugar to redu 
lasses layer into 
tial. 


of the moisture content therefrom before t.: coatin 
material is added therctu. 

3. The process according to claim 1, in which the 
resulting dridd product is pulverized. 

4. The process ac: ng to claim 3, in which the 
corted granular brown sugar is dzicd with Zgitati 
an elevated temper: 
is plastic and with s cooling with agi 
& temperature below about 90° F. 

$.°The process according to claim 4, in which the 
resulting dried product is pulverized. : 
~6. The process 2ecording to claim 1 ia which te coated 
brown sugar is possed continuously through a drycr with 


Reitction and subjected ‘lo’ the action of hot air therein 
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hich the resultin 
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to dry the 
Sugar is co 
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m ths drying operatior 
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d browa sugar 
id before cool- 


ording to claim 6, in which the,re- 
is pulverized. 
to claim 1 in which the pul- 
of the group consisting of 
Starch and sugar. 
10. The process of ¢ 
5 re 


im 9 in which the resulting dried 


ac brown sugar product having the 
eon ina dry, solid form, and having 
and adhering thereto of about 1% to 
t ‘oscopic, efidle, pulverulent 
solid, and said product being a free-Mowing, granular, 
browa sugar product highly resistant to czking, and con- 
ic less than 1% of moisture. 
browa sugar product having the 
con in a dry, solid form, and havirg 
d adhering thereto of about 1% to 
non-hygroscopic, edible, pulverulent 
re, and said product being a free- 
own sugar product highly resistant 
2. and contsining less than 10 of moistuie. 
13. A dry, granular brown sugar product having the 
ft: 2g thercon in a dry, solid form, and having 
1 adhering thereto of about 1% to 
ively non-hygroscopis, edible, putverulent 
¢ mature, and said product being a free- 
. brown sugar product highly resistant to 
ng less than 1% of moisture. 
lar brown suger product having the 
molasses coating thercon in 2 dry, solid form, and having 
2 coating thircon ond adhering thereto of about 1% to 
10%@ of 2 relatively non-hygrosconic, edible, pulverulent 
solid partly ozganic and partly inorganic in nature, 20 
said product being a free-fiowing, granular, brown sugar 
product highly resistant to caking, and containing less 
than 1% of moisture. 

15. A dry granular brown sugar product according to 
claim 12 in which the pulverulent solid is a member of 
the group consisting of starch and sugar. 4 

_16. A putverized, dry, brown sugar product resulting 
from the pulvzrizing of the graaulzr product of claim 13. 

17. A pulverized, ery, brown sugar product resulting 
from the pulverizing of the granular product of claim 14. 

18. A pulverized dry brown sugar product resulting 
from the pulverizing of the granular product of claim 15. 
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improved thercover. 

Interest in low calorie foods is today very large and 
is steadily increasing. nd for such foods in 
the U.S. comes from a group which, according to 3 1957 
survey, is estimated us one-half to two-thirds of 
population, and which includes the overweight, the preg: 
nant, the diabetic, etc. According to a 1959 report, 
there are thirty-four million Americans in the over- 
weight class alone; and the same source reveals 
that at least a quarter billion dollars is spent annually 
on lew caloric foods. It has been pointed out more 
recently that an increasing proportion of the U.S. juver 
population is becoming fat and is in need of being made 
salozie conscious. 

The need is a long standing one, and cf 

en and are being mace to satisfy it. Lea Je 
the non-prescription reducing pills and gadgeis, which 
large sums ore spent, many of the reduced caloric foods 
heretofore developed have poor favors, which reficcts 
the fact that no satisfactory bulking material is ava‘} 
able to manufacturers of these foods. Many of s 
foods have been reduced in calories by sudstituling arti- 
ficial sweetencrs for sucrose, or by reducing fat content, 
At present, saccharine, cyclamatcs, methyl] and carboxy- 
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methyl cellulose, and sca weed derivatives are the main g, 


non-nutritive materials added to foods, and in each case 
these products are added at very low levels, since the 
limiting factor of undesirable flavors is inherent in each 
of them. Conventional fidrous cellulose has been uscd 
as a bulking agent, but the great defect of this material 
is its objectionable texture; thus, when mixed with’ a 
food or food ingredient and the mixture tasted, it is 
noticeable per sc to the taste, is not smooth, has a fibrous 
mouth feel when chewed, gives the impression of the 
presence of an additiona soluble or residual substance, 
and tends to accumulate in the mouth, The unsat 

tory texture of the fibrous material cannot be remedied 
no matter how small the filers are cut, Soluble cellu- 
lose derivatives have also been used as bulking agents 
but tend to form unpalatable gummy masses in the 
mouth, 

To help mect the present and potential demand for 
Jow caloric foods, the invention provides food composi- 
tions that will satisfy the appetite of the consumer, en- 
able him to continue to enjoy eating, and yet avoid the 
health problem arising from over-consumption of cal- 
ories. These dietetic co.npositions incorporate cellulose 
crystallite aggregates, which as indicated, are a product 
of the acid hydrolysis of cellulose, and are described 
below in detail. The aggregaics Per sc, RR may be re- 
corded, are bland in taste and odor, white in color, have 
a physical appearance resembling starch, and ave edie 
but not nutritious. They are entirely free of the objec- 
tionable textural defects of agents like conventional fi- 
brous cellulose, which adversely change the taste and 
mouth feel of the food with which they are mixed, 
rather, the aggregates ate particularly characterized by 
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salle agstesate. 
ed by the con 
ecllulose, re being formed an ccid-soluble ports 
an acid-insoluble po: The latter compriscs a ¢r 
talline resid is Washed an 
covered, b 
gregates, oF 
In the acid 
portions of the original cel 
port 
form as 2 result of 


Ives amorphos: 


the undissolved 


ween erysinaine 
regions of the original cellulose. Although hydrolyzis 
may be effected by various specific methols, incledi sg 
the use of various acids, a direct method which is free 
of sccondary reactions comprises the Geur of the 
original cellulosic materiah with 2.5 normal hydr 
acid solution for 1$ minutes at boil 


chiore 
ig temperaicre. 
Another suitable method comprises treating the ¢2 


jo acid solution (0.14 
normal) at 280° F, for 1 hour, Ths cellulose usd 
going such treatment reaches, within the time period 
noted, a substantially constant molecular weight, or in 
Ng units OF MOVOMETS, 
which make | 
up the ¢ 
from which it is apparent that the deg 
tion of the material has leveled of, hence the name level- 
of DP. cellulose. In other words, if the hydrolysis 
r on were continued beyond the period noted, the 
DP. would change very litt if at all, In all cases, | 
the level-off D.P, Value feflects the fact that destruction | 
of the fibrous sture has eccurred as a result of the | 
substantially complete removal of the ainorphous sions | 
of the oviginal cellulors. 
Tt may be observed that “erystatlite,” as used hercia, 
is acluster of longitudinally disposed, closely packed cella! 
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. there is produced a material 
site in n the range of less than 1 to about 250 or 


Within this range, the particle size and 
idution are Variable, # beiag unclerstood that the 
istridution will be selected to suit a particu. 

In general, mec! 


hanically disintegrated pur- 


for the ¢rysta regatcs may 

nore natural fibers such as raimis, cot- 

on, also bleached sulfite pulp, bleaches! 
cularly suitedle are sulfite 

evel-of D.P. of 200 to 300, 

ich ha $a D.P. in the range of 75 to 

also sulfate pulp which has ao average level-off 

125 to 175, at least 90% of which is in the range 

of $0 to 350, 

f suitadle cellulose crystallite agoregates may have 
> Ievel-of D.P. values, say in the range of 
even 15 to 60. Aggregates from both of 

s have the chemical pur: ity and other char- 
aggregates from the first noted D.P. 
regates in the 60 to 125 average 
ire obtainable from the acid hydroly- 
‘al forms of ectivlose, of which 
< source is cellulose that has been merez 
ent with 18S caustic soda solution at 20° C. 
for two hours. Aggregates in the 15 to 60 average level- 
of D.P. ¢. are suitably prepared from regenernic! 
fori:ns of cellulose, inciuding tire and textile yarns, other 
segencrated cellulose fibers, and ecll 
the cellulosic source mat rial has a DP, 
he Ievel-off D.Y. thereof. 
ed from the acid hycrolysis and water wask- 
ing steps, the aggregates in the over-all average Pate 
D.P. range ef 15 to 375 are in a loosely aggregated stat 
ly in the Jerger sizes, say from 40 to 250 or 309 
$s, and are characterized by the ones of many 
i i i sue foes ir te? The 
3 Or phenonicna tke pores, depressions, voids, fis- 
sures and notches. Because of such irregularities, the ap- 
parent or bulk Censity of the agcregates is much Jess than 
their F absolute deusity. Furthermore, the 
Ss persist despite the apy 
ve forces on the aggregates. Thus, when ¢ 


of 1.26, a% 10,000 p.s.i. 
15,000 p P-5.i. itis 1.34; and at 25,090 and 37,090 
1.38 an 1.38 respectively. On the other h 
sity of 2 unit crystal or crystatiiie is 1.55 
to 1.57, fren whicl: it is rent that the agsregntes oc- 
clude considerable quantities of air in the surfece cracks, 
voids, fissurcs, etc. The appzreat densities of the dried 
ve forces notcd, 
arc somewhat higher than the fereyoing valves, Of iz 
cction is the fact that the agsie 
s.r their pressed form after com 
Pression; in other words, thres-dimensional structures of 
any desired shape may be formed by compressing the ag- 
partic! 
mechanical di gration the ag- 
gregotes may ‘be dried. ue the disintegration is per- 
formed in the presence of an aqueous nredium, drying is 
preferably carricd out ee the disintegration step. Dry- 
ing may be d in any suitable vacuum, or in air at room 
temperature or higher, going up preferably to 60° C. to 
40° C., although the temperature may be up to 100 or 
105° C. or higher. Another procedure is to displace the 
water in the wet ageregates, preferably by means of a low 
boili water mi orgenic compound such as a low 
molecular weight aliphatic alcohol like methanol, ethanol, 
propanat, isopropanol, ete. d thon to evaporate off the 
compound, The resulting dricc regates tend to be more 
resctive aud, as desccibed below, to form 1: di.persions 
and more readily. Spray drying cither in sir or in 
a vacuum i+ also satisfactory. Spray drying, and also 


y 
freeze drying and drum drying, particularly effective 
to dry the aggicyates after the disintegration step. Freeze 
drying ir particular favors the development of a very 


ee therein of a muitiplicity of pores or depress 
nely small size; such material readily forms stable 
dispersions and gels. 

Mechan‘eal disintegration of the aggregates, as referred 
to above, may be curricd out in several ways, as by sub- 
jecting them to attrition in a mill, or to a high spsed cxt 
ting activn, or to the action of high pressures on the 
Order of at least 5,000 or 10,009 p.si. 
disintegration by pressure is the invention of Or! 
Battista and Patriciz A. Smith and is discl 
copending application Serial No. 27,268, filed 
1960. The disintegration of the agyrerates 
in the presence of a liquid medium, althou 
Pressure alone is employed, such mediuim, 
sirable, is not necessary. Water is a p 
but other preferably edible | 
sugar solutions, polycls, of whic 
alcohols, particularly ethanol, a 
method is used, the disintegr 
an estent thut the resulting 
characterized by forming a stuble suspe 
ous medium in which th iey are being 
they muy be subsequenily dispersed. 
pension is meant onc from whick the 
settle owt but will remain suspended indefinitely, even for 
periods measured in terms of weeks or aonths The dis- 
integrated agerce re further characterized by 1 
fact that such suspension forms an extremely adherent 
fiim when deposited on a glass pancl or sheet or other 
suit surface, At lower concentrations of aggregutes, 
the suspetision is 2 cispersion, while at higher cencentra- 
tions it is a gel. 

The preferred disintegration method is to attrite the 
aseregaics by rreans of a high speed evticz 
the presence of an sgucots medium. Th 
be in a dry or never-dricd state prior to at m, alt houzh 
some water should be present during the cutting or she. 
ing of the particles. If they are initially in the 
dried or wet state, that is, as reccived from the water 
washing step, they have a moisture cor son of at Teast 
40% by weight, and it is possible to attrite them without 
further addition of water, although water may be ad 
if desired. In any even 
tent of the mixture uncer 

‘Teast 10 to 18 to 20% by wei, 
tent of the mixtuce to de a! ited i is preferably at least 3 
by weight, and desir: as the efficicucy of th 

action increases with the aggregates content, 

Suitable consistencies are those of mixtures cor 
up to about 38% dy weight of aggregates 

tures lead the: 

tion and are convenient to handle both ck 
the disintegration; they also have the advanta 
ly producing a gel. At cons 
from 35 to 70%, attrition produces a 
the Jovwer end of this range, resembles mashed potatoes 
of relatively soft or mushy app. nee, and as the cor 
centration ivereases, the material acquires a prog i 
firmer and drier appearance and consistency; above S0% 
the material tends to become crumbly. Alth 

attrited products of consistencies above 386% 

they have the distinctive property of formi 

smooth gels of varying thick 

pestance upon the addition of water and stirring ma 

ly, as with a spoon, for a few rainutes, At about 80 
consistency, attrition esults a damp but free flowing 

os or granules ant clumps 

of grains; the moisture content is apparent to the touch 

rather Quin the eyes and the material forms a gel vpon 
being maz en in water, AtS0 to 
consistency, the product of aitrition is a crumbly, free 


ci 
is 


t 


uld be at 
The aggregates cor 
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flowing, grainy, dry- “appearing g mate 
a dis ip fecl and which req 
presence of water to form a gel. 
It may be use vu seview briefly 
! : 


ig iM Water. 
homogeneous, colloidal dispersions 
Plated herein, are free of layers oF sod 
boiom layer 
visibty lower solic micn? than 

c. Rat 2 
and homoge: 

color, some 


at Teast a neonth, 
those stab 
east a Gay, Or even 2a 
poses, as where they ere io be &. 
appaier ny 
advaniage of deis 


AqUCaUs dispersion: 
preferably at leas: $ It is pos: 
hone PSCC dixpersions havi 3 
to 6 to 8% by weight, although more usaz 

from 3 to 6° In the case of ycis, the age 
coment varics from 3 ©: 

. the upper concentra 


city of the — to 


3 


: water te the 
less preferadl J by evaporating water : 
the gels are thivo 3 Sto 10% 
dy weight. or m: (es NP 
parent, the more corns 
solids content which ove 
gels. The fact that gels are of 
as low as 3 or 4% so is CAP) 
of considcrable amounts of agere; 

p beon found: 

gel form ation ix fuvoral as the conce 
fine particles increases, In fact, at concer 
as about 3° solids, gels are obtainable which are thijo- 
tropic provided the aggregates are substantially all of 1 
micron size and less. 

Following the mechani. at disintegration of the age: te- 
fates, the resul rode whet sian oO, gel. 
may be taken and used h; or it may be de-waiered 
and dried, or it may be desirable te flactionste it 


distribu ion, If the product is a mixture ¢o: 


by freczz drying. spra 


ical si 


ate lexs pr 
It with de 
fractions 


may be employed 
' Preferably. 2 grt j 
Mion is broadly applic 
. food ingredient. or foo 


liminasy con 
i ber 

7 Y ID; 
Products, including the several varictics 
cookies, crachers, pics, 
items like pretrels and potato chips, other p 
speciatss aiur prepared miacs for 
fozegeng products; aud in cor 
products. Razed pods resinly compriv 
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J crackers 
heretofor 


oe Pre 


dried, a 


atsorbed a 


gd. betior, and ezgs. 
tes have utility in foods com- 
t as sug 
direct incorporation therew! 
wherever such fools are uscd, as in 
mmf in diy mixes f 
ful for n aking. 
Mts. there: 
Zz out of iquid as by corp- 
he pact i 
uted and sold 
tion is Of value in foods like drewsings and 
ids which are prepared by the ait of edible fats and 
including shorteni ents, butter, margarine, 
id oils, plastic fats, lord. ete. Besides 
<@ volue of the product and assist 
sdicnts together, purtic 
Ss Provide a ich 
ation of meat and meat 
Sausage prod . Meu loaves, ete, com 
HPErOprinie atea for the wtitiz 
agercyates, In the meanfacture of 
sand ineut louvey the are ork nlp tes 
focesying steps by m ¢ et crulsions and 
MNCs C7 5 : brought 
for the lic 
utes, The consistency and «t.bility 
hion, for example, may be regulated in 
¥, and thus the cohesiveness of the final product 
may be varied. Coincident with the ecying or sorption 
efect is the improved retention of f ors, water, and 
fat Asa consequence of fat and water tetention, there 
will be Jess free fat in the product, and less shrinkage. 
Texture, juiciness, and other o moleptic characteristics 
may be improved by varying the firmness, juiviness, 
chiwiness, ete. of a sausage or meat lof product, Con 
vertional binders like cerents, storches, atid four +. which 
are el nutritious, may be tepleced in whole of part by 
ystelit rreputes, may other frequently wied 
lof ineredicots Whe macaroni, cheese, potutors, 
et Ke distribution of scooning material. may he 
scoured by first mixing them with the agircsates ond 
the wuxture to the meat emulsions o¢ MNS, 
eieatetes favor the formation of paste 
prestucts since the agerecates ar. quite 
ide ty being soread, especially in the presence of 
The ar ee May replace, at least partly, the 
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use of ice to obtain a proper consistency a 
meat emulsions; thus the aggregates may ni: 
sible to achieve a desirable consistency by 
water at room tempeicture and so avoid the Lecessil 
refrigeration. An advent f 
the increased yield of the a 
tainable when the 
a one insta 


5, the balance by 


With resps 
1 of the preser 
est were the 
containing fF 
trols, b 
ae eeunen 
ed application of 
h as cheese and 


able cheeses may, by mini 
ates, be transforme 
form, mz t more 
when they are used as ing 
cream may 
the agsregat 
milk, cither w 
water from the cr 
to form a ery f: 


For Sane ere, 
ont the p 


flow ing roixtare esp use, szy, in cof- 
fee, and if desired, the mixture moy be i 
expensive, disposable paper co: 
though it m 2 stored in bulk and dispeased in 
any desired way, thai is, by machine or by pany Jn the 
result, there is pro ed a low calorie crean i 
mix whose use with cofez and other substances 
natural cream. 
The ageregates are 2's Ye for use in conte 
luding ¢ e's confes 
Particularly: i *, the aggregates have a tence 


ing 3 
c candy ina conv 
ner by first sorb i 
then mixing in the Later with the other candy i 
In chewing gum the ageregates are of value fe 
ing flavors. Thus, a flavor-comtsining substance 
formed into a granular free-Now i 
5, and the resulting mixtere may be incorporated with 
the chicle or other chewable plasiic gum base, Blooming 
of chocotets and other foods, ceniprsing the release of 
oil, may be lessened through use of the aggres.s 
fruits, and nuts nay be beach 
For cxamp'e. p. f the vegetaives us: 
may be replaced by the agaresates to cifsct 
reduction; or a color lightening effect, or a 
thickening of the soup may be achieved with or without 
replacing conventional ingredients, Shelled nuty may be 
thinly coated with powdered agsrezates to improve the 
storape life. Miscellaneous foods in which the erystall 


sauces, jellies, j Nerves, Molasses, bever 
the like. The aggregates provide a thickening efeet in 
such foods as sauces and gravies. 

With respect to their general application in foods, the 

regatss may setve lo replace, in whole or part, one or 
more components of a given food, particularly high eatoric 
components sich ay faty and oils, suger, and stat ch. Or 
they may tephice conventional bindces in many foods. 
In other instances they may simply be added to a con: 
ventional recipe to decrease the overall caloric valoe, it 
being understood that the amount of the remaining com: 
poncats of the recipe will be proportionately decreed, 
In adlition to the reduction ia calories, and Uhe various 


peratere, 

The ammount 
position is v 
whether o7 not 

whole 

bod dy Cesired, ete. 
centration 2s low 
more, bye weight 
2 Go to 25% 
S$ wo 20% t 

In some cescs 
crystallite 
loid to vary th 
or food p 
Ness, oY i 
colloid may rr 
from ° 1 to abe 
of the food prod: and the colloid may be ¢ 
conventional mater such for ins 
tragal nd ke 
loids such as agar, ca 
extracts such as loz 
and rei derivative 
dispersible cellulose dorivatives s 
methylectlulose; pectins such as appic 
pectin, and modiiicd Povtins such as low 
Propylene giy Ne, Plveciol 
and diglycerid 

The invention may be Uvstrated by the fo! 
amples. 


en ond sodiun: 


Example I 


Honey-Mavored doughnuts were 
following conmposit 


Tere nt 
i 


Chenin 
Nutrex 
Baking so la 


n 


Ketchikan wood pulp with 2.5 normal HCL 
18 uviautes at boiling temperature. The age 
ere washed with water and then dried at 65° C. 
an average level-of DP. of 220, a moisture 
c adout $° by weight, and a particle size in the 
cna cup of wheat bran 
in Were 0 gether and sowed to 
satit the bran had absorbed the maximum amount 
ture. The cup used had J capacity of 
20 ml whe ee egg and 44 cup of shorten- 
ae od bran and the mixture 
Then a = of the d aggregates 
with the bran mixture, and 244 tsp. baking 
, and 44 » sugar were also stirred 
Greased mutlin pans were filled % 
hing doughy mixture and the latter 
daked in a tely hot oven of about 400° F. for 30 
The resulting bran moflins had the texture of 
ynal bran muffins, but the crumb was lighter in 
ily broken and easily ct hewed, and 

ates content of about 189 by weight. 


Example 4 


A layer cake ‘wa epured 2 Hows. One cup cf 
sugar and $4 cup butter were blead er and mined 
ith 3 well beaten eggs. A cup of p. 
powdered cellulose eryst 
: ae latter prepared as in Sao 3. 
g powder were added to the hour: 
asercs ates mixture and the latter d three times, 
flour mixture were added to th 
alternating with sz 
< flour mixture and 34 cup of milk 
A tsp. of vanilla was added and the mix was well 
It was baked in an oven for 25 minutes at 375° 
resulted colored. low suger layer cake 
y good te 
of the epystgate:. The ¢ was tished of by 
it a chocolate topping as siprepared ia Exampic 7. 


Example $ 


lose crystallite agetegates, of the kind used 

eding cxample, were ed with cornstarch. to 

form a poudered mixture comprising 9090 dried aggre- 

gates and 10% cornstarch. The nuxture was wetted with 
water to form a thick extruduble paste, and this was then 

extruded through a stainless steel tube having a single 

pach, diometer at its charge end. “dhe 

7s forming monovils of more oF 


Lowing 
gredicnts 
added to the enix in the Be 


Examyle 3 


ubout 60° C., to produce hard spay tti-like strands. 
Thesz were broker: to % to Linch lengths, When tis 
the dricd uct was Crisp, ae b and edible, 
like product, but cont 
had better pat 
incss, and were considered to be suituble as a fibrous 
were food, or a4 a basis therefor, perticulurly when 
modified by the addition of other such #5 a 
flavor, sweetening nt, other cevest grain, and the 
roducts are obtuined by decreusing ti 
gates in the extrudable mixture, although 
regates:cornstarch ratio of $0.50 the product 
had a somewhat guminy mouth fecl. 


mere fics 
tt mince ty foren a free 
sining in- 


Example 6 


Never dricd cellulose erystallite aggregates, prepared 
fattened by hydrolyzing Ketchikun wood pulp with 2.5 n sal 
ond buked for 1S HCl solute on ut bol for 15 minutes, and baving on 
averege Irvcl-off D.?, of 220, a moisture content of 64%, 
and a particle size in the range of 1 to 309 microns, were 
luted with water to uw solids content of 30% and sub- 
jected to wttrition ina Waring Blerdor for a period of 1S 

, there being formed a stable hermey 

ing 30% solids. Then a % 

s were prepared by by- wee haste melte Ths Vs cup 
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of sugar, Y% tsp. of salt, and 2 cups of milk. The result- 
ing mixture was heated, pa stirring, unul unifore 

which the above described gel was stirred in until a pud 
ding-like consistency was reached. The latter mixture 
was chilled in a deep freezer and then removed. It com- 
prised a chocolate pudding of smooth texture, somewhat 
firm: consistency, and having the appearance of a con- 
ventional pudding. It had a good chocolate flavor and 
better than average palatability. The aggregates content 
was about 1$¢o by 


diluted with a 10% agsrega’ 

being formed by diluting the 30% ec of the Seeune 
example, and the mixture was thoroughly stirred while 
heating for about 4 minutes. Upon cooling to room 
temperature, a smooth creamy chocolute savce or cessert 
topping was obtained, The product had the consistency 
of heavy syrup, was suitably flowabic, and had the color 
of milk chocolate. Its cating quality was 

with no evidence of the presence of the aggre 


Example § 


A half-cup of sugar and $-6 drops of vanilla 
thoroughly mixed in a Waring Blendor with 2 cups of 
a stable aqueous colloida) gel contaiaing 20% by weight 
of crystallite aggregates prepared-ac ia Example 6. The 
mixture was then chilled, giving sn attractive-looking, 
snow white, vanilla-flavored, smooth-textured pudding 
which had the consistency of sof: ite cream. Jt hac 
about 16% by weight of occregates. 


Example 9 


Never dried cellulose crystallite ageregates, prepared 
by hydrolyzing Ketchikan wood pu! Ip with 0.855> 
solution at 250° F. for 24 znd having an overage 
level-ofi D.P. of 220 und 2 imoisture content ef 66%, 
were diluted with watcr to 2 solids content of 1390 and 
then, in an amount of 39 gins., were subjecied to att 
in the Waring Biendoz for 6 minutes together wi 
ems. of sugar, 229.8 gms. water, 0.3 gm. vanilla, and 
0.9 gm. of sodium algin: The weight percentege com- 
position of the resulting smooth gel pudding was: aggic- 
gates 13%, sugar 10%, vanilla 0.1%, alginate > 0.3% ¢, and 
wate: 76.65. The pudding had a smooth texture and 
an over-all palatable taste. It had a calorie value of 
about ©.4 calorie per gram 
0.9 caloric per grain for a conventional pudding wherein 
cornstarch is preseat in place of the aggregates. The 
pudding did not appear to de affected by increasing the 
aggregates content to 20% by weight. Suitable puddings 
were also prepared omitting the alginate. 


Exampl: 10 


A peanut butter streussel type crumb suitoble for use 
as a topping was prepared, using the dried erystalite 
ageregates as made in Fxample 1. First, a portion of 
the aggregates were attrited in the Hobart mixer with 
brown sugar, and the resulting mixtere was combined 
into a smooth mass with peanut butter. Then the re- 
maining orooe of the aggregates was added with slow 
mixing until o free flowing crumb was obtained, The 
final product a an excellent flavor and texture, Its 
composition wes as follows: 


Ingrec! 
Peanut dutter, 
Frown sw . 
Cry stall. teaceres nates, 


as compared with about, 
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Example 11 


sede cod So, crezm 


The crystallite aggregates were 
1, excezt that they were not ¢: 
tent bring about 65%. The n 
cy of about 33% so. 
minstes in the Hobart mixer at sn imermed: 
of about 125 r.p.m. to 
sugar, salt, m ry salt were pre- 
mixed and ¢ wee es in the Hobart, «ith 
mixing, followed th flycerol, coziot 
seed ci}, egg yolk, vine 2 th 
6 mi 
in woter and added to the a 
tinued until the baich w 
From a fisvor s 
2bly with conventional s2 
When stored for 3 months 2t 40° F. 
refrigerator, the product showed 20 = 
loss or free water sccumulat f 
sedients of the prodc 
above, were taken from Nutri 
lished by H. J. Heinz Co. and refer ‘to 
cent oan on of the dressing, rather than 
ne batch b In other words, if 
values are considered to be on a 
listed caloric valves ore or licadic: 
grams of the dres 
calorics. Ona pet £ 
product is 1.30 calories. Conven 
dressing has 2 Value of 3.90 cal./gm., and sas 
avaluc of 7.20 cal./gm. Fur? 
content of the product is Possidic, w 
ciate loss of and effectivesess, bo recdzseing the 
amount of the cotton seed 0!) to $0% or les 0: 
concentration. 


A 30% gel of ery ¢ 
in Example 6, and to a $00 ml. volume 
were added Vs tsp, of salt, $2 cup of oo tr Oi 
oss) 33 + an 
emulsifier. “These ingre were med ia th: W. 
Blendor until a creamy du 
had the appearance of butter or olcomargarine. 
product was palatable, ha 
and was soft and easily 7 
Oiling of The ms 
by weight of the aeF 
a fraction of that of du! 
suitable as a replicement for 


Example 33 


A mayonnaise salad dress 
thorouchly av ap of corm 1 up. ef vinegar, 
and 4 tsp. of salt with LT cup of a static aqueous ISK 
colleidal gel of cellulose evystalle > 
as in Exarnple 6. The m 
Waring Blendor for about 5 minutes, at the 


was Prepore 5 iby 


Tey rajed 
in the 
cud cf wick 


2F 


wean 


ft 5 


ay 
o 


trey 


tag 


” 


‘fr 


2 and 

and all hed 

Cut slices of 

fer to & greater 
ould not 


wed the 
2 and 3 was 
frankfurters, 
2m the ¢ 


cS were added 
ega’es-cheese mix- 


S$ truzab com- 
bgregates 
en §3.2 gins. of ¢ 
ith $0 gms. si 
gm. of sedi: 
cream mix, 
of woter in 2 
'y dispersed, 
tc freezer co:a 
Th: 


t down than th 
Prrcentese curr. 
12%, alg 
gates 10.8%, and water 52%. 
Example 17 


> chocolate pudding of Exa 
Ps Of intk end malt flavor was 
s then whipped in a Waring Blendor for 
© being formed a smooth Creamy 
liquid cloirty te embling # malted mitk shee is oppeure 
ance, body, and texture. It had an excell 
ht cream, 
fegate content was about $9 by 
aie ie Example 18 
ng, Mo. 4 ep of commercial catuip was mixed with 3 cups of 
t and beoted to the beil, ducing = very fuid imix. 
2 cops Of a smooth » 
20°% b 
the.oughly 
ourture, there being formed a 
ixture Le 


“cd 
ested 


came quile thick. The aggregates had a lightening or 
whitening as well as a thickening effect on the tomato 
catsup, and the product had the appearance, texture, body, 
and flavor of a conventions! creamed tomato soup. The 
aggregates concentration was about 7% 


Example 19 


A batch of caramel candy was made up and divided 
into 4 parts, the first being a control, while the second, 
third, anJ fourth parts were the same except that they 
additionally contained, respectively, 5, 10, and 14.455 
of crystallite aggregates. The compositions of these 


batches in grams were as follows: 


The crystallite aggregates were prepared by hydrolyzing 
Ketchikan wood pulp with 0.5% HCI solution 2: 250° F. 
for % hour. ‘They had an average levei-of D.P. of 259 
and were dried to a moisture content of about 2% 
Water was present in cach composition as the evaporated 
whole milk compzised about 72% by weight of water, the 
corn syrup had an average water content of 19%, and 
the butter about 15.59; thus, the control sample, for cx- 
ample, coniained about 20% by weight of water. The 
candy was prepared conventionally, the com syrup, sugar, 
and salt being first slowly cooked together, followed by 
the addition of the butter. Then the milk was added drop 
by drop, and cooking coniinued slowly to a temperature 
of about 238° F., after which the chocolate was added. 
The material was transferred to buttered pans and cooled. 
In Nos, 2 and 3, the crystallite aggregates were added to 
the batch after the adJition of the butter, and ia No. 4 
the agguesates dddition was made following the milk. 

All samples had a normal appearance, and this was 
also true of cu; surfaces of the control and Nos. 1 and 
2. The cut surface of No. 3 lacked the smooth look of 
caramel, appearing to have 2 somewhat coarse texture. 
All samples had a dark brown color. The flavor of the 
control and Nos, 1 and 2 wes very good, while No. 3 
was considered to be gocd. The control and No. 1 had 
a typically smooth caramel] texture and chewy qu : 
No, 2 was slightly deer and slightly iess cohesive in the 
mouth and appeared to resemble Toosie-Rall candy. No. 
3 had a fudge-like texture and was less cohesive than 
No, 2, however, it was judged to be palatable although 
not to the same extent as the control and Nos. ! and 2. 
Gengrally, as the crystallite aggregates content increased, 
the candy appeared to become less sweet to the taste and 
less cohesive in respect of its mouth feel. 


Example 20 


A quantity of conventional milk chocolate was melied, 
added to the Hobart mixer, and then followed by the 2¢- 
dition of a suticicat amount of dried crystallite aggregates 
to produce a dry, free-flowing powder ceataining sbout 
3290 by weight of the aggregates. The latter were pre- 
pared as in Example 1 except that the moisture content 
was about 5% by weight. Then 6 parts of water were 
added to 4 parts of the powder, with stirring, to form an 
instant spread which had all of the flavor, aroma and 
taste of the originzl chocolate. The spread contained 
about 139 by weight of the aggregates, 
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In all of the producis described in the exampies, unless 
noted otherwise, the presence of the cry je aggrcguics 
was not detectable by the mouth feel of the products. 

Although the invention has been described in connec- 
tion with specific embodiments of the sds will be un- 
derstood that it is capabic of obvious yariations without 
departing from its scope. 

In the light of the foregoing éescription, the following 
is clai:ned: 

1. A reduced caloric food compesition comp: ising 2 
mixture of a food mxterial asd cellulose cryszallite 2g- 
gregates; said aggregutes per se comprising the acid-in- 
soluble crystallize residue of the acid bydrolysis of cellu- 
lose and being characterized by the tniformity of ths 

hs of the constituent chains thereof, said aggregates 

un average level-off D.P. of 15't0 375 anhydro 
Slucese units, the constituent coins of each aggregete 
being separate from and free of those ih neighboring as- 
gregates, s2id aggregates being further! characterized by 
having a sharp X-ray diffroction patiern indicative of 2 
substantially crystalline structure, and said agsregates 
having 2 biand taste and odor and deihg edible but not 
nutritious; said composition having thei |eating quality of 
the food material. 

2. A reduced calorie food omni incorporating 
therein, as a noa-nutritive substance, mechanicaliy disin- 
tegrated cellulose crystallite agsregaies, s2id (PERE aces 
comprising” the acid-insoluble crystalline residue of the 
acid hydrolysis of cellulose and being) charcctesized ty 
the uniformity of the lengths of the constituent chains 
therecf, said ageregaics having an average level-of DP. 
of 15 to 375 arhydroglucese units, the ¢cnstitueni chains 
of 2ach egzregaie being separate from and free of those 
in nejsbbering aggregates, “seid 2ggrecdtes being further 
characierized by having 2 sharp X-ray difraction pattern 
jadicative of 2 substantially ¢rystalline structure, by hav- 
ing a chemical purity of at Ieast 95%, an ach content of 
less then 609 p.p.rn., end 2 partici: size ia the range of 
less than 1 to 300 micros, and ssid| aggregates com- 
prising straight, rigid, relatively non-twistable groups of 
linear chains. j 

3. The product of cisim 1 in whic! at least 19 by 
weight of the ccllulcse crystallite te aggregates in the com: 
position having a particle size of up to | mics 

4. A reduced cxlorie bakery food eS of claiza 
1 in which the food material includes a bakery ingredient. 

5. A reduced calovie oleaginous foot composition of 

im 1 in which the food material ot an edible 

2Sinovs mrsterial, 

6. A reduced calorie aqueous food composition of 
claim 1 in which the food material idcledes an edidls 
aqucous Nquid and at least 16% by weigh af of said cellulose 

crystalli te ageregates have 2 particle siz¢ up to 1 micron. 

7. The reduced calorie 2queous foi cos:position of 
claim 6, which food composition is in the Equid stats. 

8. Ths reduced calorie aqueous food composition of 
claim 6, which compesition is in the frozen State, 
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Plaintiff's Exhibit No. 15 
FOOD TECHNOLOGY, INC. 
Est. 1946 


Office and Laboratory/5903 Northwest Highway 
Chicago, Illinois 60631 
NEwcastle 1-4545 


DEPARTMENT OF FOOD RESEARCH 
December 6, 1968 


Mr. Francis Browne 

Browne, Schuyler & Beveridge 
Federal Bar Bldg. West 
Washington, D.C. 20006 


Dear Mr. Browne: 


This is our report on the experiments requested to be 
performed as per your letter of instructions of November 


12, 1968, and as amplified by oral instructions from you 
thereafter. 


The objective of these tests is to make comparisons of the 
free-flowing properties of various mixtures of brown sugar, 
peanut butter, and cellulosic compounds (aggregates) pre- 
pared in accordance with Example 10 of U.S. Patent 
3,023,104 to Battista, with Free-Flowing Brown Sugar as 
prepared by the process described by the applicant Micke- 
vic, and with the products taught by Graham and Tippens. 


Materials 


As a standard of comparison, commercial granulated 
white sugar was selected. In its ordinary commercial 
form and condition it is for all commercial processing 
operations, free-flowing. It has a particle size which 
permits 100% of it to pass thru a screen of 20 meshes 
per inch (U.S. Standard). 
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Commercial dark brown sugar (Domino brand) was 
purchased at a local grocery store and was used in 
making these tests. 

Commercial Brown-U-Lated Sugar made by the Tip- 
pens patent was also purchased at the local grocery 
store and was used in these experiments. 

A 100 Ib. bag of commercial Free-Flowing Brown Sugar 
made by the Mickevic Process was obtained and used 
in these experiments. 

Commercial peanut butter having no additives was pro- 
cured from a local manufacturer. 

The cellulosic materials, Bagasse, Avicel, Solka-Floce 
and Carboxymethyl Cellulose are all representative 
samples of these materials. 

All of these materials except the peanut butter were 
sereened thru a series of U.S. Standard screens 8, 10, 
and 20 meshes per inch. The appearance and results 


of this test are given on Table I. The flowing proper- 
ties of each material was judged by eye by rotating a 
quantity of each material in a closed glass jar in com- 
parison to the granulated white sugar as a standard of 
free-flowing character. Each product is thus rated in 
Table I. 


Miaing Procedures 


In making the mixtures, a Hobart Manufacturing Co. 
Kitchen-Aid Mixer Model K was used. Two speed set- 
tings were used. Slow speed ( #1.5) having a paddle 
rotation speed of 71 RPM was used for most of the 
work. Where a slightly higher speed was needed in 
one of the steps, a speed setting of 90 RPM was used 
(Speed #25). 

Time of mixing for all experiments not involving the 
use of peanut butter was a total of 315” at Speed 1.5 
with an appropriate stop after one minute to scrape 
down the bowl and agitator to assure uniform mixing. 
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In those experiments involving peanut butter, prelim- 
inary tests indicated that mixing and dispersion were 
facilitated by using Speed +2.5 for the final 2 minutes 
of the total mixing time of 3 minutes and 15 seconds. 


Recording Results 


The appearance of the product in the mixing bowl at 
the end of the mixing period was observed and re- 
corded. A group of terms was selected for description 
of the particle size appearance to the eye. These are 
in the order of coarse to fine (also mass character for 
the peanut butter). 


Coarse conglomerate 

Medium coarse conglomerate 

Medium conglomerate 

Conglomerate with fine particles 

Granular 

Medium granular 

Powdery (indicates unattached cellulosic material) 
Paste 

Oily paste 


The appearance of the product in the mixing bowl was 
also used to finally describe whether the product could 
be said to be free-flowing in relation to granulated 
white sugar. 


Experiments 1-3 Table II 


Table II shows the result of making mixtures of the 
ingredients indicated. Mixing procedure was the 
method as described by Battista in his Example 10 with 
all of the aggregates being placed in the mixer, the 
peanut butter being added, and mixing being com- 
pleted as described. 


In each case, no free-flowing products resulted; all 
were conglomerate in nature. 


Experiments 44-4H Table III 


In this group of tests, the Battista proportions of 
Example 10 were used thru the range of aggregates 
(Avicel) described by Battista as feasible in producing 
a commercial streusel for use on baked products. All 
ingredients were placed in the mixer at once, after 
which mixing was carried out as indicated. 


No free-flowing products were obtained in this series 
of tests. 


At the lower ranges of use of the aggregates the prod- 
ucts can be described as being streusel products. At 
levels of 25-90% claimed by Battista, unattached 
cellulosic material appears, rendering the use of the 
product as a streusel on baked products questionable 
at best. 


Experiments 54-5H Table IV 


In this group of tests, the same procedure and materials 
were used as in Series 44-4H except carboxymethyl 
cellulose was substituted for the Avicel aggregates. 
All ingredients were placed in the mixer at once, after 
which mixing was carried out as indicated. 


The results were similar to those obtained in Experi- 
ments 4A-4H in that no free-flowing products were 
obtained. Products 5D-5F had appearance of being 
usable as streusel for baked products. At the higher 
ranges claimed as usable by Battista, too much un- 
attached carboxymethyl cellulose exists for the prod- 
ucts to be usable as streusel. 


Experiments 64-6C Table V 


In this series of tests, the Mickevic process as de- 
scribed in Claim 3 of his disclosure was used except 
that carboxymethyl cellulose was used in place of the 
insoluble cellulosic material. 


None of the products resulting therefrom are free- 
flowing. 
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Experiments 7-13 Table VI 


In this group of tests, the procedure as dictated by 
Battista in Example 10, Lines 31-39, Column 10 (U.S. 
3,023,104), was followed. One half of the Avicel ag- 
gregates was first attrited with the brown sugar after 
which the peanut butter was incorporated, followed 
by the addition of the second and final portion of the 
Avicel aggregates at Speed +1.5 on the mixer. The 
range of aggregates used is that dictated by Battista, 
0.1%-90.0%. 


None of the products are free-flowing. 


Products made with 15-20% Avicel could be used as 
streusels. The products made with 0.1% and 90.0% 
Avicel cannot be so used. The 25% Avicel product 
has questionable use properties. 


Experiments 14-20A Table VII 


In this group of tests, the Battista teaching of Ex- 
ample 10, Lines 31-39, Column 10 (U.S. 3,023,104) 
was followed except that brown sugar and the aggre 
gates (Avicel) alone were used; the peanut butter was 
omitted. 


The Avicel was added to the brown sugar in two equal 
portions at Speed +1.5 for a total of 3 minutes 15 
seconds mixing time. The weights of ingredients are 
the same as in Experiments 7-13. The percent of 
Avicel is greater in Experiments 144-204 by reason 
that the Avicel quantities are based only on brown 
sugar and not on the total of the latter plus peanut 
butter as in Experiments 7-13. 


None of these products are free-flowing. 


The particle size distribution of the products does 
not change markedly thru the entire range of 1.6%- 
30%. 
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Observations made at the point where one half the 
Avicel had been mixed with the brown sugar indicated 
no free-flowing properties, at any of the levels of 
Avice] throughout the entire range. 


Discussion of the Results 


None of the products made by the Experiments 1-204, 
contemplated by the Battista disclosure, showed the 
free-flowing properties as exhibited by the standard 
of comparison. granulated white sugar. 


In evaluating the free-flowing properties of brown 
sugar for commercial use, the character of the sugar 
after transporttion and warehouse storage is an im- 
portant consideration. Bags and pckages of the sugar 
are subjected to high pressure when they are stacked 
in a rail car or on warehouse skids. This leads to 
compacting of the sugar in the bags at the bottom of 
piles. Consequently, what may have been free-flowing 
at the time of manufacture can lose this character- 
istic quickly if the product has not been rendered truly 
free-flowing at the time of manufacture. 


A simple demonstration clearly illustrates this point. 
Quantities of white sugar, brown sugar, the Mickevic 
Free-Flowing Brown Sugar, the commercial Brown- 
U-Lated Sugar and any of the experimental products 
made by the Battista teachings, are placed in separate 
small clear-plastic bags. Each bag is then closed. The 
material in the bag is squeezed with the fingers; a 
small pellet is easily formed. This pellet disintegrates 
when the bag is struck on the tabletop if the sugar 
product has true free-flowing properties. If the pel- 
let persists after such treatment, this is an indication 
that the product will compact on commercial handling 
and not be free-flowing. 


I have found that granulated white sugar, the Mickevic 
Process Free-Flowing Brown Sugar, the Brown-U- 
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Lated Sugar, tested thus, remain free-flowing. The 
products made by the Battista teachings described in 
my experiments demonstrate compacting characteris- 
ties by this test. 


I have examined the Graham Patent U.S. 3,264,117. I 
concur with the statement that a free-flowing brown 
sugar cannot be made by merely mixing commercial 
brown sugar with cellulosic materials. 


Therefore, my conclusions, based on the tests I have 
made and reported herein, are that as one skilled in the 
art. I would not have learned how to make a free-flowing 
brown sugar by following the teaching of Example 10 
of Battista or by any other disclosure therein, at the 
time of the issuance of this patent. Reading Graham 
would also have led to the conclusion that a free 
flowing brown sugar cannot be made by mixing com 
mercial brown sugars and cellulosic materials. 


The Mickevic Process, on the other hand, does teach 
the process and product of a free-flowing and non- 
eaking brown sugar. These two adjectives are de- 
scriptions of one characteristic. A brown sugar which 
is not free-flowing will adhere to the surfaces of mix- 
ing and other food processing equipment. This leads 
to buildup of lumps and cakes of brown sugar in the 
equipment. Free-flowing brown sugar does not build 
such lumps and cakes in food processing equipment. 
This is the basic characteristic of the Mickevic Free- 
Flowing Brown Sugar and to my knowledge, was first 
taught by Mickevic. 


Very truly yours, 


Eimer F. Guase 
Elmer F. Glabe 
President 
Food Technology, Inc. 
EFG/ma 
Ene. Tables I thru VII 
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FoR THE Disraicr or CoLumeia Cipcurr th 


Appeal “No. 23,767 | 


_ Pro-Cor CORPORATION AND Jour POSSE che 
MickEvicz, PLAINTIERS-APFELLANTS 


1 { 
" { 


: . v. 


THE COMMISSIONER OF PATENTS 
DEFENDANT-APPELLEE “as 
| tas 
| 


Appeal i tok the United States: District Court 
| ats the District: of ooegerers. ! 


I i 
i 


“ S.WM.. COCHRAN; Acting Solicitor 

| | United States: Patent. Office 

Attorney: for Appellee 

Fred W. SHERLING; 
Of Counsel 


© Bs Oo Gomi a 


FRED MARA 9 1970 


Clinmac. 


Cases: 


Abbott v. Coe, 71 App. D.C. 195, 109 F.2d 449 
Bisley, In re, 39 CCPA 982, 197 F.2d 355 
Esso v. Sun Oil, 97 U.S. App. D.C. 154, 299 F.2d 


*Johns-Manville Corp. v. Ladd, 117 U.S. App. D.C. 
262, 328 F.2d 563 

*Tibbals, In re, 50 CCPA 1260, 316 F.2d 955 _..... 

Wilson, In re, 50 CCPA 773, 311 F.2d 266............. 


Statutes: 


35 U.S.C. 103 
35 US.C. 145 


* Cases chiefly relied upon. 


(1) 


STATEMENT OF THE ISSUE * 


The issue is whether the findings of the District 
Court, that the subject matter of appellants’ patent 
application claims 3 and 4 would have been obvious 
to a person having ordinary skill in the art from the 
teachings of the prior United States patent to Bat- 
tista, are so clearly erroneous on the evidence before 
the Court as to justify overturning the decision of 
the Court on this factual issue. 


* The present case has not previously been before this Court 
under any title. 


(11) 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Appeal No. 23,767 


Pro-CoL CORPORATION AND JUSTIN MELVIN 
MICKEVICZ, PLAINTIFFS-APPELLANTS 


v. 


THE COMMISSIONER OF PATENTS, 
DEFENDANT-APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


The appellants appeal from the judgment (J.A. 
96) of the District Court dismissing the complaint 
in an action brought under 35 U.S.C. 145 seeking to 
have the Court authorize the issuance of a patent con- 
taining claims 3 and 4 of application Serial No. 
495,389 filed October 13, 1965 for a patent on “Food 


(1) 


> 
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Products and Method for Preparing the Same.” The 
District Court refused to allow the claims on the 
ground of obviousness under 35 U.S.C. 103 in view 
of the prior art (J.A. 94-96). 

Appellants are seeking a patent claiming a free- 
flowing brown sugar having a moisture content of 
not less than 2% and containing between 3-12% of 
finely divided cellulose as a tack-reducing component 
that renders the brown sugar free-flowing (claim 3, 
J.A. 95). A claim is also sought to the brown sugar 
product additionally containing fatty flavoring ma- 
terial. Claims to a novel method of making the brown 
sugar products have been allowed, and only the ques- 
tion of the obviousness of the products is at issue in 
this case. 

The claims have been rejected as being obvious to 
the ordinary artisan from the teachings of a single 
reference patent of Battista (J.A. 311). The refer- 
ence discloses that finely divided cellulose mixed with 
ingredients such as syrups, sugars, and shortenings 
(col. 8, lines 26-30, J.A. 314) in an amount prefer- 
ably 5-20% by weight of the ingredients (col. 10, 
lines 31-39, J.A. 315) renders the ingredients sub- 
stantially dry and free-flowing (col. 8, lines 18-21, 
J.A. 314). Specifically, the reference teaches a mix- 
ture of brown sugar and finely divided cellulose which 
is combined with peanut butter to produce a free- 
flowing streussel crumb (col. 13, lines 55-75, J.A. 
317). The District Court held that a composition of 
brown sugar and cellulose having free-flowing prop- 
erties would be obvious in the light of the full Bat- 
tista disclosure (J.A. 96). 


3 
SUMMARY OF ARGUMENT 


Appellants have not sustained their burden of 
showing clear error i the findings of the District 
Court that the subject matter of claims 3 and 4 
would be obvious to the ordinary artisan from the 
teachings of the prior art. A dry and free-flowing 
brown sugar product resulting from the mixing of 
brown sugar with finely divided cellulose would be 
obvious to the ordinary artisan from the teachings of 
the Battista reference. Appellants’ evidence falls far 
short of showing that a free-flowing product cannot 
be obtained by mixing brown sugar and finely divided 
cellulose by methods obvious to the ordinary artisan. 
In fact, simple mixing of cellulose with brown sugar 
improves the flow quality of the brown sugar, and 


the use of mixing equipment obvious to the ordinary 
artisan such as a rotating drum mixer would produce 
a dry and free-flowing brown sugar. Appellants’ only 
patentable invention is the method allowed to appel- 
lants and not the free-flowing product since brown 
sugar having dry and free-flowing qualities would be 
obvious from methods known to the ordinary artisan. 


ARGUMENT 


Appellants have not sustained their burden of 
showing clear error in the findings of the District 
Court which affirmed the action of the Patent Office, 
an expert administrative body. Johns-Manville Corp. 
v. Ladd, 117 U.S. App. D.C. 262, 328 F.2d 563. A 
presumption of validity accompanies the action of the 
Patent Office, and appellants have not produced new 
evidence showing thorough conviction of error which 
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| Would overcome the presumption. Hayes v. Brenner, 
i123 U.S. App. D.C. 96, 357 F.2d 287. In fact, the 
evidence presented at the trial was not new evidence 
but was only a repetition in somewhat different form 
Of evidence presented before the Patent Office (note 
comparison in appellants’ brief, pages 11-20). Cer- 
tainly, appellants have not presented evidence which 
overcomes the presumption of correctness of the Pat- 
‘ent Office reinforced by the presumption of correct- 
mess of the District Court. Abbott v. Coe, 71 App. 
| D.C. 195, 109 F.2d 449; Esso v. Sun Oil, 97 U.S. App. 
D.C. 154, 299 F.2d 37. 

A free-flowing brown sugar having a moisture con- 
tent of not less than 2% and containing between 
3-12% of finely divided cellulose as a tack-reducing 
component would be obvious to the ordinary artisan 
from the teachings of the Battista reference, and the 
additional ingredient of fatty flavoring material 
would be obvious in like manner. The Battista refer- 
‘ence teaches that finely divided cellulose mixed with 
such ingredients as shortenings, syrups, and sugars 
(specifically brown sugar) in a proportion 5-20% 
by weight of the ingredients produces dry and free- 
flowing products (J.A. 314, 315, 317). The moisture 
content of not less than 2% as claimed by appellants 
is conventional for brown sugar (J.A. 25). Battista 
‘utilizes the same type of finely divided cellulose as 
that utilized by appellants (J.A. 51-52, 64-65). 
Therefore, the basic factual inquiries as set forth in 
Section V of Graham v. John Deere, 383 U.S. 1, leads 
‘convincingly to the conclusion that appellants’ brown 
sugar products are unpatentable under 35 U.S.C. 103. 
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Appellants arguments fail to point to any error in 
the holding of obviousness, While appellants acknow]- 
edge that Battista teaches the addition of cellulose to 
render certain ingredients dry and free-flowing, it is 
argued that the purpose is to provide materials which 
can be incorporated into other compositions to reduce 
the calorie content thereof (Br-22). The fact that 
Battista teaches a double purpose for the addition 
of cellulose does not detract from the obviousness of 
adding cellulose to brown sugar for the sole purpose 
of producing a dry and free-flowing product. Appel- 
lants argue that the Patent Office and District Court 
relied on vague statements in the reference that cel- 
lulose could be added to any material to render it 
free-flowing (Br-26). This is incorrect because the 
reference specifically teaches the addition of cellulose 
to shortenings, syrups, and sugars (including brown 
sugar). 

Appellants have produced evidence and performed 
experiments intended to prove before the Patent Of- 
fice and the District Court that simple mixing of 
brown sugar with finely divided cellulose will not pro- 
duce free-flowing brown sugar, but this evidence is 
insufficient to outweigh the teachings of the reference. 
It is argued that an expert testified that he would not 
expect the process of the reference to produce a free- 
flowing brown sugar, and actual experiments em- 
ploying the same equipment used by the reference 
failed to produce a free-flowing product (Br-24, 25). 
However, it can only be said that the product of the 
experiments was not “free-flowing” according to com- 
parison with granulated white sugar (J.A. 82, 83), 
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and the District Court so observed (J.A. 83, 88). The 
product of the experiments was free-flowing as com- 
pared to brown sugar alone (J.A. 79, 88), and the 
District Court correctly gave the term “free-flowing” 
the broadest reasonable interpretation in determining 
obviousness. In re Bisley, 39 CCPA 982, 197 F.2d 
355; In re Tibbals, 50 CCPA 1260, 316 F.2d 955. 
Further, the District Court was clearly correct in 
taking note of conflicting testimony among the wit- 
nesses regarding the obviousness of a free-flowing 
product from the teachings of the reference (J.A. 55, 
56, 96). 

Certainly, appellants’ evidence falls far short of 
showing that a free-flowing product cannot be pro- 
duced by mixing brown sugar and finely divided cel- 
lulose by methods obvious to the ordinary artisan. 
Many different methods of mixing would be obvious 
to the ordinary artisan other than simple use of the 
specific mixer mentioned by the reference. The Gra- 
ham patent (J.A. 99), introduced into evidence by 
appellants, teaches that gentle blending of brown 
sugar with finely divided cellulose in a twin shell 
blender for a period of two to five minutes produces 
a dry-appearing and free-flowing brown sugar (J.A. 
99, col. 2, lines 47-52; J.A. 100, col. 3, lines 37-66). 
Graham is not effective as a prior art reference 
against appellants, but the patent supports the hold- 
ing of obviousness over Battista as evidence of a state 
of fact which existed at the time the Battista refer- 
ence taught the ordinary artisan of the prior art that 
mixing of finely divided cellulose with syrups and 
sugars would produce dry free-flowing products. In- 
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sofar as Graham’s teachings are statements of fact, 
the date of such teachings is immaterial. In re Wil- 
son, 50 CCPA 773, 311 F.2d 266. Appellants have 
not attempted to show that rotating drum mixers, 
such as the twin shell blender utilized by Graham, 
were unknown to the ordinary artisan at the time 
appellants filed their application. Therefore, Gra- 
ham’s statements of fact must be taken as corrobo- 
ration of the teachings of Battista, It must be con- 
cluded that free-flowing brown sugar can be produced 
according to the teachings of Battista by methods ob- 
vious to the ordinary artisan. 


CONCLUSION 


It is submitted that the holdings of the Patent Of- 
fice and the District Court, that the appealed claims 


are unpatentable over the prior art patent to Bat- 
tista, under the presumption of correctness given 
those holdings, should be affirmed for the reasons 
stated herein. 


Respectfully submitted, 


S. WM. CocHRAN, Acting Solicitor 
United States Patent Office 
Attorney for Appellee 


FRED W. SHERLING, 
Of Counsel 
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